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(1)

THE STATE OF FEDERALISM

WEDNESDAY, MAY 5, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,

Washington, DC.
The Committee met, pursuant to notice, at 9:12 a.m., in room

SD–342, Dirksen Senate Office Building, Hon. Fred Thompson,
Chairman of the Committee, presiding.

Present: Senators Thompson, Collins, Voinovich, Lieberman,
Levin, and Edwards.

OPENING STATEMENT OF CHAIRMAN THOMPSON
Chairman THOMPSON. Let us come to order, please. Gentlemen,

thank you for coming. I apologize for being a little late. I picked
a bad morning to have a meeting downtown this morning.

I know that you have limited time before you have to depart. I
will ask the Committee Members to refrain from making opening
statements and let the witnesses testify, and then we will have an
opportunity to make opening statements. I would like to insert
opening statements from Senators Collins, Levin, and myself, into
the record.

[The prepared opening statements of Senators Thompson, Col-
lins, and Levin follows:]

PREPARED OPENING STATEMENT OF CHAIRMAN THOMPSON

The issue the Committee is discussing today is at the heart of our Democracy.
Federalism is the principle that some matters are best handled by State or local
government and other matters should be addressed at the Federal level. Federalism
helps clarify what government should be doing and where it should be done. The
Framers of our Constitution strongly believed that government closest to the people
works best. The chief architect of our Constitution, James Madison, said ‘‘The pow-
ers delegated by the proposed Constitution to the Federal Government are few and
defined. Those which are to remain in the State governments are numerous and in-
definite.’’

The Framers had good reason to limit the power of the Federal Government. The
diffusion of power between the Federal Government versus State and local govern-
ment, as well as among the different States, can lead to healthy competition. States
will compete for citizens business, taxes and talent. Citizens can vote with their feet
to choose among different government services. This will lead governments to strive
to provide better services, lower taxes, and a higher quality of life tailored to the
values and needs of the community.

But we have strayed far from the federalist vision of the Framers. As Justice
O’Connor noted, ‘‘The Federal Government undertakes activities today that would
have been unimaginable to the Framers in two senses: First, because the Framers
would not have conceived that any government would conduct such activities, and
second, because the Framers would not have believed that the Federal Government,
rather than the States, would assume such responsibilities.’’ Indeed, some pro-
ponents of Big Government view federalism as an historical relic. The consequences
of this drift are regrettable. The Federal Government seems to many to be
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irresponsive, wasteful, and corrupt. Public cynicism toward government has risen to
alarming levels. Some citizens feel that their right to vote, a right that came at a
very high price, has lost its meaning.

Reviving federalism would mean that many important decisions that affect peo-
ple’s lives would be made closer to home. Government as a whole could be more effi-
cient, effective and accountable. Despite the many obstacles, there is hope that fed-
eralism is reascendant in the historical dialogue. The Supreme Court has breathed
new life into federalist doctrines. Congress has taken some important steps to re-
turn authority to the States. And many State and local officials and the people they
serve are rightly demanding a voice in the debate. Ultimately, that uniquely Amer-
ican quest may be the greatest hope for success.

PREPARED OPENING STATEMENT OF SENATOR COLLINS

Mr. Chairman, I commend you for holding these hearings on the State of Fed-
eralism. My hope is that these hearings will be an important first step that will help
restore the vital principles that serve as the basis of our constitutional form of gov-
ernment. Clearly, the Federal Government has been a positive force for change in
our society over the past 30 years, especially in areas such as environmental protec-
tion and civil rights. It will continue to do so in the future. However, I have become
increasingly concerned that the Federal Government’s role in our society has ex-
panded far beyond what the constitutional Framers intended. Moreover, this expan-
sion has continually encroached on the traditional prerogatives of State and local
governments.

The United States Constitution established the basic federalist principles that are
the framework for the distribution of power among Federal, State and local govern-
ments. Under the Constitution, the Federal Government’s proper role is to assume
responsibility for broad national issues that directly impact the Nation as a whole,
such as defense and the regulation of commerce between the States. As we all know
but far too often forget, the Tenth Amendment to the Constitution reserves most
other powers to State and local governments. The constitutional Framers wisely un-
derstood that, by virtue of their proximity to the people, State and local govern-
ments are in by far the best position to evaluate and respond to the needs of their
communities and citizens.

Unfortunately, Congress and unaccountable Federal agencies too often have un-
dermined these critical federalist principles through well-meaning but ultimately
counterproductive legislation and regulations. I am particularly concerned about
Federal laws and regulations that ‘‘preempt’’—or nullify—traditional State and local
laws. Without the ability to manage their affairs free of unwarranted Federal intru-
sion, State and local officials cannot craft workable programs that balance the com-
peting interests of all citizens and at reasonable costs.

Reversing the trend towards greater Federal control will require increasing vigi-
lance by those of us who strongly support federalist principles. For example, last
year the Clinton Administration introduced Executive Order 13083, which revoked
a Reagan Administration Executive Order on federalism and would have granted
the Federal Government unlimited policymaking authority over the States. Mr.
Chairman, I eagerly cosponsored your Sense of the Senate Resolution—which was
adopted by unanimous consent—demanding that the President revoke his Executive
Order. In August of last year, President Clinton thankfully withdrew this unwise
Executive Order.

I again commend you Mr. Chairman for directing the public’s attention to this key
issue. As a result of these hearings, I hope we can identify other useful steps that
will advance the goal of restoring the proper role played by the Federal Government
in the lives of our citizens. Such steps will hopefully deter Congress and Federal
agencies from unnecessarily preempting State and local authority and restore the
balance between Federal and State power that is called for in our Constitution.
Thank you, Mr. Chairman.

PREPARED OPENING STATEMENT OF SENATOR LEVIN

Mr. Chairman, thank you for calling these hearings on the State of Federalism.
It is, as always, a timely and important issue.

We know from our Constitution, from our history books and from our experience
that the relationship between the Federal Government and State, local, and tribal
governments is one of balance and equilibrium, a partnership. Alexander Hamilton
wrote in Federalist Paper No. 31 that ‘‘it is to be hoped’’ that the American people
‘‘will always take care to preserve the constitutional equilibrium between the gen-
eral (that is, Federal) and the State governments.’’
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That’s the foundation upon which we must look at the operations of our laws and
programs today. How are we doing in preserving the delicate balance, the equi-
librium and partnership between the Federal Government and State, local, and trib-
al governments?

Many of us in the Senate can appreciate this issue from both sides. We have
served as either governors, mayors, or State legislators before coming to the Senate.
I had the privilege of serving as the President of the Detroit City Council for a num-
ber of years before being elected to the Senate. And from that perspective, I know
how important the Federal-State relationship is.

That relationship is affected most directly when we at the Federal level preempt
State law, either explicitly or implied. If we do it explicitly, then we have to be sure
we are not upending the equilibrium of the Federal-State relationship. We need to
evaluate whether the Federal preemption is not only useful or beneficial, but wheth-
er it’s necessary. There are times when most of us have voted to affirmatively pre-
empt State laws, and we did so out of the belief that it was the right thing to do
for the benefit of the American people. We have done that with respect to our clean
air and clean water standards that know no geographic boundaries; we have done
that with regulating trucks and vehicles that drive through any and all States in
our Nation; we have done that in the area of communication. I supported those laws
and those decisions to preempt.

But all too often we in Congress don’t even address the issue of preemption when
we legislate. We are silent about our intentions, and that silence requires both the
Federal and the State and local agencies—and oftentimes the courts—to read the
tea leaves, so to speak, to determine whether or not we in Congress intended to pre-
empt State law. I think in those situations, the State and local governments should
have the benefit of the doubt and the presumption should be that if Congress
doesn’t explicitly preempt, it does not intend to preempt. That’s why for several
Congresses I have introduced a bill to direct the courts not to find preemption if
the statute doesn’t explicitly require it. I hope we can make progress on that bill
this Congress.

I believe that Federal preemption of State, local or tribal law should be an affirm-
ative, eyes-open action, and not one that we happen to fall into because a court has
found an implication somewhere in the legislative history.

For example, I am an original cosponsor of the Feinstein-Levin-Bryan bill, S. 678,
which would protect consumers against ‘‘title washing’’ of automobiles. This bill was
drafted in close coordination with a number of State attorney generals, including the
Michigan Attorney General. We’ve included a very specific provision about how the
bill would interact with State laws and regulations. We recognized in drafting the
‘‘title washing’’ bill that States including Michigan and California already have
tough consumer laws on this subject and—in this case, as is often true, they pro-
vided an excellent model for Federal standards.

I also introduced legislation to deter deceptive sweepstakes mailings, and I co-
sponsored a bill on the same subject with Senator Collins. We’ve been careful not
to inhibit the States from having their own, more protective laws and to delineate
the extent to which we’re preserving States’ authority. We want to augment, not su-
persede, their efforts. We want a floor in our Federal laws for consumer protection
in this instance, not a ceiling.

With respect to the impact of Federal regulations on State and local government,
Senator Thompson and I have introduced the Regulatory Improvement Act, S. 746,
which requires cost-benefit analysis and risk assessment of major rules and that
agencies seek the opinions and experience of State and local governments when reg-
ulating in areas where they would be affected. I appreciate the support of the State
and local organizations for this bill. As those organizations know, S. 746 specifically
requires Federal agencies, in the rulemaking process, to consider alternatives that
will provide flexibility for State and local governments. S. 746 also fosters openness
and public participation. I believe the bill is just the type of bill that promotes part-
nership and maximizes the use of everyone’s resources.

I look forward to hearing the testimony of our witnesses today, both the elected
officials and the learned scholars who can give us a context of where we’ve been
and where we’re likely to be going. It is always good to hear from the representa-
tives of our States, counties, and cities, and discuss how we can work together to
make things better for all our citizens, throughout our Nation.

Chairman THOMPSON. I will go ahead and recognize our first
panel. We are pleased to have with us today the Hon. Tommy
Thompson, Governor of the State of Wisconsin and President of the
Council of State Governments. He will be followed by the Hon. Mi-
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1 The prepared statement of Governor Thompson appears in the Appendix on page 143.

chael Leavitt, Governor of the State of Utah and Vice Chair of the
National Governors’ Association. We are pleased that you would be
here with us today, two of our more outstanding governors. I could
think of no one who could better help us wade through these issues
than you two gentlemen. We know it is an inconvenience for you,
but we sincerely appreciate your being here with us today.

Without further ado, if you have opening comments that you
would like to make, please do so, and we will put any prepared
statement that you have into the record. Governor Thompson.

TESTIMONY OF HON. TOMMY G. THOMPSON,1 GOVERNOR,
STATE OF WISCONSIN, AND PRESIDENT, COUNCIL OF STATE
GOVERNMENTS

Governor THOMPSON. Thank you so very much, Mr. Chairman. It
is a delight for me, coming from Wisconsin, to address this august
body and to address Chairman Thompson as Chairman. I like that
very much.

Chairman THOMPSON. I have been trying to claim relationship,
but nobody will believe me.

Governor THOMPSON. You have done an outstanding job, and
Senator Collins and, of course, Senator Voinovich, who left the
ranks of being a governor and now is an outstanding U.S. Senator.
It is always a pleasure to see my good friend, George, again.

Of course, we are all very sympathetic and saddened by the two
individuals that died in Armenia yesterday, late last evening, as
well as the terrible tornadoes in the Midwest, in Kansas and Okla-
homa. But it is a pleasure for both Governor Leavitt and myself to
have this privilege to address this august Committee on a very im-
portant issue of federalism. Mr. Chairman, federalism and devolu-
tion, as you well know, represent a cornerstone of our Nation’s un-
derlying democratic principles, and you, Mr. Chairman, have led
the fight in this and we applaud you from the State level.

The Tenth Amendment to the Constitution of the United States
recognizes the uniqueness that continues to exist and thrive at
each and every State in America. More importantly, the Tenth
Amendment acknowledges that the States have the authority as
well as the ability to minister to their own needs. When our fore-
fathers debated how our Nation would be governed, they devised
a clear set of principles that defined the roles as well as the respon-
sibilities of the Federal Government and State Governments. Yet,
over time, adherence to those principles have suddenly eroded.

Recently, a shift from the ‘‘Washington knows best’’ attitude ush-
ered in the first change in the majority in the U.S. House of Rep-
resentatives, and along with the distinguished Chairman and other
U.S. Senators, formed a partnership called the new-found fed-
eralism. A strong component that helped fuel the shift of power can
be directly attributable to a platform that clearly emphasized a re-
turn of power as well as control to the State level. After the elec-
tions in 1994 and then after the elections in 1996, it somehow
slowed down. The discussion of devolution did not appear as often
as it did in 1994 and 1995, but we were able to get some legislation

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00011 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



5

passed, which was led by you, Senator Thompson, and, of course,
urged on at that time by Governor Voinovich.

To this end, Mr. Chairman, it is with a sense of optimism for re-
form and historical gravity that I address this august body. I
strongly commend you for your appreciation and attention to the
issue of federalism, for when granted the power and the flexibility,
States and local governments have proven to be the innovators of
the ideas and reforms that are improving the lives of all Ameri-
cans.

Throughout our history, State and local governments have acted
as the laboratories of democracy. State and local governments con-
tinually amaze us with innovation and decisive action when they
are allowed to flourish unfettered by excessive Federal restraint.

It is critical, then, that we closely examine the relationship and
responsibilities respective to our governing bodies and review the
impact Federal restrictions have on the States’ ability to govern ef-
fectively. More importantly, as we enter a new millennium, we
must reinvigorate the partnerships among the Federal, State, and
local governments to ensure the American people are the bene-
factors of a strong united effort to address and solve the problems
that face our great country.

As President of the Council of State Governments, I speak to you
today on behalf of an organization whose individual members are
involved daily in conducting the people’s business at the State
level. CSG is comprised of State leaders from all 50 States and U.S.
territories, representing all three branches of government. CSG’s
membership is the living embodiment of the vibrancy of American
federalism. CSG has consistently been a strong proponent of the
federalist model.

Our commitment to sharing those principles was reinvigorated at
a summit convened in November 1997, following the enactment of
the very far-reaching Unfunded Mandates Reform Act of 1995. At
the prompting of Governor Michael Leavitt, the meeting, held in
conjunction with the American Legislative Exchange Council, the
National Conference of State Legislatures, and the National Gov-
ernors’ Association, was convened to recommend State reaction to
the historic devolution of shifting responsibilities from the Federal
to the State Governments. Then, as now, States faced a variety of
challenges and opportunity as they approach varying degrees of
Federal restriction.

The summit produced an 11-point plan aimed at improving bal-
ance and greater accountability to that State and Federal partner-
ship. I have attached a copy of the 11 points advocated at the con-
clusion of that meeting to my written testimony, but I would like
to quickly summarize those objectives and provide a few brief ex-
amples of how Federal restrictions and interference is impacting
our ability to institute positive reform in our respective States.

The principles voted on and passed at that meeting include ask-
ing Congress to limit and clarify Federal preemption of State law
and Federal regulations imposed upon States, streamline block
grant funding, and simplify the financial reporting requirements. I
could never understand who reads all of these reports that you ask
us to send to you. I am sure that there is somebody out here that
does.
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Chairman THOMPSON. Senator Lieberman reads most of them for
us.

Governor THOMPSON. I am sure you do.
Senator LIEBERMAN. Actually, they are behind us.
Governor THOMPSON. Just like I do as Governor, all the reports

that come to me.
As Governor of the State of Wisconsin, I have dealt with a wide

variety of Federal restrictions that prevent my State from reaching
its full potential and advancing the best interests of our citizens.
From welfare reform to health care, States like my own of Wis-
consin have become America’s laboratories of reform, instituting
dozens of innovative initiatives that have made our programs mod-
els for the Nation.

Yet, I have had to travel to Washington, as most governors do,
to solicit on bended knee the permission to implement landmark
reforms. I am not alone. My experience and the experiences of
other State leaders have made the boundaries of the devolution de-
bate clearer today than ever before. Time and time again, we have
developed and passed legislation to deal with our unique problems,
only to be rebuffed by the Federal Government. Let me briefly de-
scribe some more recent issues to illustrate the frustration at the
State level.

The integrity of the 1996 welfare reform agreement is threatened
by attempts by some people in Congress—nobody on this Com-
mittee, I am happy to be able to announce—and the administration
to reduce the funding and to restrict the flexibility of welfare-re-
lated programs, including the temporary assistance for needy fami-
lies, more commonly referred to as the TANF block grant. In 1996,
Congress, the governors, and the administration entered into an
historic welfare reform agreement. In exchange for assuming the
risk involved with accepting the primary responsibility for trans-
forming the welfare system from one of dependency to self-suffi-
ciency, governors agreed to 5 years of guaranteed funding, along
with new flexibility to administer Federal programs. In my own
State of Wisconsin, we reduced the welfare caseload by over 91 per-
cent.

Any attempt to change welfare reform-related programs or the
funding, to me, is a serious violation of that commitment and of the
Personal Responsibility and Work Opportunity Reconciliation Act
of 1996, and certainly would undermine the States’ welfare reform
efforts. In Wisconsin and throughout America, welfare reform has
demonstrated that States can best solve the problems when given
the flexibility and support. Congress gave the States the freedom
to design their own welfare replacement programs, as well as the
block grants to support them. As a result, hundreds of thousands
of families are climbing out of poverty and pursuing their piece of
the American dream.

Then 3 weeks ago, 3 years after the act was passed, the Depart-
ment of Health and Welfare in Washington passed the rules saying
a lot of the things we are doing are just not proper. Even though
we were moving and doing things, the rules reduced our flexibility,
3 years after a lot of us had already had the act up and running.
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CSG and the Nation’s Governors urge Congress and the adminis-
tration to reject any proposals that reduce the funding or restrict
the flexibility for welfare-related programs.

But I would like to compliment you, Senator, and all of the Mem-
bers on this Committee because much has been accomplished since
the 1997 meeting, but much more remains to be done. I was very
happy yesterday with our bipartisan meeting, in which you were
there, Senator Thompson and Senator Voinovich. I thought it was
a wonderful bipartisan meeting in which we were able to put our
case on the table and you responded, I think, very eloquently.

So already in the 106th session of Congress, the House has
passed H.R. 350, the Mandates Information Act, H.R. 409, the Fed-
eral Financial Assistance Improvement Act, and H.R. 439, the Pa-
perwork Reduction Act.

The Mandates Information Act clarifies the point of order provi-
sion of the Unfunded Mandates Reform Act, applying the orders to
any cut or cap in entitlement programs, such as Medicaid, food
stamps, and child nutrition, unless States are given new or ex-
panded flexibility to manage the cut or cap.

The Federal Financial Assistance Improvement Act will require
the Office of Management and Budget to develop uniform common
rules for 75 cross-cutting regulations, and under this legislation,
OMB must also develop electronic filing and management of grants
to reduce the paperwork.

Just 2 weeks ago, this very Committee held hearings on S. 746,
the Regulatory Improvement Act. The Council of State Govern-
ments believes that S. 746, cosponsored by at least three Members
of this Committee, is a very good move in the right direction. It will
provide needed consultation with State and local officials when
Federal agencies promulgate new regulations and will require risk
assessments and cost-benefit estimates for such regulations.

Additional proposals and ideas that are circulating that may fur-
ther impact the current state of federalism, on March 10, 1999, the
‘‘Big 7’’ State and local organization principals signed a letter that
was forwarded to Congress in support of the Regulatory Right-to-
Know Act of 1999. By calling for an annual report to Congress by
the President and the Office of Management and Budget, which
analyzes the impact of Federal rules on Federal, State, and local
governments, this bill encourages the open communication between
the Federal agencies, State and local governments, the public, and
Congress regarding Federal regulatory priorities.

As you know, Mr. Chairman, the staff of the ‘‘Big 7’’ State and
local organizations have also been collaborating with staff members
of this Committee in an attempt to fashion legislation to protect
and to reiterate the partnership between Federal, State, and local
units of government. CSG believes that it is important to bring
such legislation to fruition, and among the principles we would like
to see embodied in such legislation would be prior consultation
with State and local elected and appointed leaders in drafting the
Federal legislation, the regulations, and the Executive Orders with
an inter-governmental impact.

Federalism partnership legislation should provide a Federal as-
sessment through federalism impact statements and provide a form
of judicial review for enforcement. Ultimately, CSG believes a true
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federalist partnership must reflect the intentions of the Tenth
Amendment, whereby States were granted deference when the
Constitution failed to explicitly empower the Federal Government.

So, as State leaders concluded in the 1997 conference on fed-
eralism, in order for our country to be an innovator at home and
leader abroad in the 21st Century, I believe it is imperative that
our unique Federal partnership devise improved divisions of labor
and achieve strategic inter-governmental restructuring best suited
to the changing public policy circumstances that confront us.

The States have shown, with the limited experimentation that
the Federal Government has allowed, that we can manage complex
problems, we can put our ideas to work, and we can do this, recon-
necting the American people with their government.

Devolution will have a profoundly positive impact on the delivery
of government programs and services as the States compete with
one another to devise the best system. Its impact on the political
process, however, will be equally profound, nothing less than a res-
toration of the American people’s confidence in their government.

So, again, I thank you for this opportunity to speak with you
today and I look forward to our ensuing conversation.

Chairman THOMPSON. Thank you very much, Governor. Governor
Leavitt.

TESTIMONY OF HON. MICHAEL O. LEAVITT,1 GOVERNOR,
STATE OF UTAH, AND VICE CHAIR, NATIONAL GOVERNORS’
ASSOCIATION

Governor LEAVITT. Thank you, Mr. Chairman. I appreciate the
opportunity to appear before you on behalf of the National Gov-
ernors’ Association.

Federalism and the partnership between ourselves and the Na-
tional Government is obviously a top priority of ours. We have wit-
nessed over the course of the past several years substantial
progress and we want to acknowledge that. We have made major
progress in moving from a micro-managed relationship, often im-
posing a lot of Federal bureaucratic rules, to one that moves to-
ward performance goals and we think that is a very positive out-
come.

Congress has given us the Safe Drinking Water Act. We stopped
the wholesale passage of unfunded mandates, reduced Federal
micromanagement. It has given us block grants in welfare and
transportation and child health care, etc.

We celebrated recently in our State the success of our children’s
health insurance plan. With some flexibility that the Congress gave
to us, we were able to develop our own plan and not use Medicaid.
We are able to provide health care, as a result, to twice as many
children and provide them with the same health insurance plan
that my children have as the Governor of the State, twice as many
as we would if we were under Medicaid simply by giving us flexi-
bility, and I think it is a grand example of the way we can work
together to provide more efficiency and innovation.

This revolution has often been referred to as the devolution revo-
lution. Regrettably, the magnitude, I fear, of this undertaking has
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been exaggerated at times. A lot of the devolution initiatives have
been better in theory than they have been in practice. A lot of the
initiatives have been limited in their benefit by imposing a lot of
new burdens on States as conditions of funding.

There is a new problem emerging. We, for years, focused on the
area of the unfunded mandates. Today, my major purpose is to
point out to you that in place of the unfunded mandates, the new
trend is one of preemption, where the States are having their inno-
vation and their capacity and flexibility withdrawn in a different
way.

When we were dealing with unfunded mandates, the National
Government was compelling the State to do something. With the
preemption, they are preventing us from doing what we need to do.
Both have the same effect. Both move us away from the basic fed-
eralist proposition that our founders developed. Much of this is
being done, I might add, in the name of globalization and a move-
ment into the knowledge age.

I would like to suggest that we, as a people, are blessed with
what could be the perfect form of government for the information
age. The world is beginning to work like a group of network PCs.
We continue to move forward as a Nation as though we are trying
to form ourselves into a giant mainframe.

I would like to suggest that that metaphor, whether it is affected
by unfunded mandates or by preemption, is the same. The mantra
for the 21st Century must be central coordination but local control.
We need to think of ourselves as a group of networked PCs. It is
the power of the network. It is the power of the innovation that is
set forward, the multiple that is created by a set of central capac-
ities with everyone having the capacity to innovate on their own
that makes this a powerful system. We may have the perfect form
of government for the information age.

Once State authority is taken away, it is very seldom returned.
Today, I would like to suggest on behalf of the National Governors’
Association a series of five principles that we believe will well suit
us as we move into the next millennium.

The first one is that the principles of bipartisanship must be fol-
lowed by elected officials at every level.

Second, that the partnership between the State and the National
Government has to be based on early consultation on anything that
would affect the States. That is an element of cooperation in the
development of this system of networked PCs.

The third is that a legislative proposal’s impact on federalism
needs to be transparent and fully disclosed before the decisions are
made. We have found over time that on many occasions, that the
regulations we have to deal with are either imposed by the bu-
reaucracy later or by intent language that was never part of the
debate as we go through developing and writing legislation.

The fourth principle would be that this partnership needs to be
based on an interdependent nature of our government, and that de-
mands an attitude of the highest respect, but also a deference to-
ward State and local laws and procedures that are closest to the
people. That is the spirit of the Tenth Amendment. If it was not
specifically reserved to the National Government, the power of the
people would be respected and the States.
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The last one would be that these elements of our partnership
should have some means of enforcement.

Now, in my formal testimony, I point to a number of different ex-
amples of legislation that you are dealing with that we believe
would move this forward. I will point to one today, and that is the
Mandates Information Act, H.R. 350 or S. 427. The bill would clar-
ify that the point of order provision of the Unfunded Mandates Act
also applies to any cap or cut in an entitlement program. The
States are deeply concerned that programs such as Medicaid, food
stamps, and child nutrition will be adversely affected unless the
States are given new or expanded flexibility to manage any kind
of cut or cap. There are several others that I have mentioned.

I will just summarize by saying our message to you and also to
the President is we need to move forward with an enforceable fed-
eralism partnership between State elected officials and elected offi-
cials at the National Government, all levels, and we invite you to
join us in reviving this working partnership. Thank you, Mr. Chair-
man.

Chairman THOMPSON. Governor, thank you very much.
Sitting here listening to you gentlemen, it occurred to me again

that we could not have two more representative people in this
country to talk about this issue. You have both been innovators in
your own States and obviously not only know what you are talking
about, but you have put it into effect and shown what can be done
at the State level when given the opportunity.

First of all, Governor Leavitt, I appreciate your pointing out
something that I think is hitting home to so many of us here and
that is that we are going from having made some progress in the
devolution stage of things to running into additional problems with
regard to the preemption stage of things. Of course, we have legis-
lation that we are discussing right now, as Governor Thompson in-
dicated, that hopefully will address that, so that at least we take
the time to consider the ramifications of what we are doing and
face up to it, and second, make sure that if we are preempting the
States, that we acknowledge that and give the courts some guid-
ance as to what we are doing.

Staying on the devolution part for a minute that we are all proud
of, the many things that have happened there, Governor Thomp-
son, of course, is known far and wide for his innovation with regard
to welfare reform in his State. You mentioned the Safe Drinking
Water Act, health care, the Unfunded Mandates Act, all of those
things. I am wondering what your assessment is as to how we are
doing on the devolution side of things.

We know we have some problems. You mentioned, Governor
Thompson, the issue you have with regard to welfare. I would like
to know a little bit more about that in your State, the Federal in-
terpretations there. The Unfunded Mandates Act, you mentioned,
Governor Leavitt, still has interpretations with regard to how the
Medicaid situation will operate in your State.

We have also seen that we give lip service to things—the Presi-
dent’s Executive Order on federalism. The GAO found that for over
11,000 rules issued between April 1996 and December 1998, the
agencies that are conducting federalism assessments for only 5
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rules, 5 out of 11,000. Of course, it calls for federalism assessments
to be made when federalism issues are involved.

So we have a lot of press conferences and give a lot of lip service,
but the real question is, how are we really doing? Obviously, we
have made some progress we are proud of, but how is it working?
What are your accomplishments? What have been your accomplish-
ments? What are your concerns? Where do we go from here, with
the block grant situation, moving more and more to that. How is
that working? Give us your assessment on how devolution is work-
ing so far, an overview, obviously, in your State. Governor Thomp-
son.

Governor THOMPSON. Thank you very much, Mr. Chairman.
Devolution in regards to the TANF Act is working, evidenced by
the number of people that have been moved off welfare in States
all across America, from Maine to California to Florida to Wash-
ington.

The problem that we are running into right now is that the De-
partment has issued some rules, and when you have a complete re-
duction in the cases like we have in Wisconsin—we are now down
from 100,000 families down to 8,500 families, and those families,
80 percent are in one county, 70 percent are minorities, two-thirds
of those individuals have some kind of drug or alcohol problem or
a combination of both, 50 percent do not have a high school edu-
cation, and 40 percent have never worked. So they are really the
hardest to place.

We are spending a lot more money on individual cases, but the
reduction, the total reduction, in order to maintain our effort, be-
cause we have reduced it by so much, we have to waste a lot of
money just on those individual cases to satisfy the requirements,
whereas I would like to be able to take some of that TANF money
and use that money to help some people that are just off of welfare,
to be able to continue to monitor them, continue to encourage them
to work, continue to improve their education so that they can get
better jobs and so on.

But because the maintenance efforts are so restricted under the
rules, we cannot have that. Some things that we put out there that
we used to get maintenance effort credit for, the rules that have
come down now, 3 years after the act was passed, do not allow us
to have that maintenance of effort. So we are getting penalized be-
cause we were innovators and doing the right thing, we thought,
but now the Federal Government comes in and takes it away. They
gave it to us on one hand, take it away from us with the second
hand.

So devolution is working in welfare reform completely, but now
the rules, or the preemption that you and Governor Leavitt have
talked about, has taken back some of that flexibility and that is
what concerns me a great deal.

Chairman THOMPSON. And it really seems like it happens under
the radar screen. We have the big announcements, about welfare
reform, but then you say 3 years later, the rules are still coming
that dictate——

Governor THOMPSON. The first time the rules came out, the rules
were not out for 3 years.

Chairman THOMPSON. Three years?

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00018 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



12

Governor THOMPSON. Three years. It is after the fact. We have
gone so far down the road, and we have been encouraged to do that
by indications from the department.

Chairman THOMPSON. Sometimes, do you find the rules are in-
consistent with what you believe to be the intent of the legislation?

Governor THOMPSON. Absolutely, and inconsistent from what we
have been led to believe is the position of the Department. But once
the rules are finalized, they have taken away the flexibility and
have taken away the opportunity for us to continue a program that
we had been given the green light, a tacit green light, by the De-
partment, and that to me flies in the face of what you wanted as
the Chairman of this Committee and as a member of the Senate
when you passed the TANF Act.

Chairman THOMPSON. Governor Leavitt.
Governor LEAVITT. Governor Thompson has responded, I think,

with some wonderful specifics. If I could address your question in
a more historic way, more dealing with the history of this issue, ob-
viously, federalism is based on the idea that there would be healthy
tensions between the States and the National Government, that
both would have tools that would enable us to represent our inter-
ests.

I would like to suggest to you that a major part of this problem
is the States have been really rendered anemic in our capacity to
do our constitutional duty. We were historically given four tools to
represent the interests of the States and the people against the
power of the National Government, as a protection.

The first was the Tenth Amendment. No one would dispute, I be-
lieve, the fact that over the course of the last 50 or 60 years, the
Tenth Amendment has been emaciated by the Federal courts and
that our capacity to use the Tenth Amendment, until recently, has
simply gone unnoticed by the Federal courts.

The second was the direct election of the U.S. Senate. Now, I
would not advocate that we go back to the legislatures appointing
them, but I think we would all agree that the day that the States
gave that up, we gave up a powerful tool to be able to call our rep-
resentatives back to say to them, we do not like what is going on.
You are not representing our interests directly. Therefore, a lot has
changed. We have lost that tool.

The third was the amendment process. The amendment process
looked good on paper, but the reality is, the capacity to amend the
Constitution of the United States to rebalance this national power
simply is very lopsided because all the power to do that resides
with the National Government.

The fourth one was the will of the people. The founders, I be-
lieve, knew that there was a need on the part of people to be gov-
erned closest to them. The devolution, if you will, revolution was
about people saying, we desire to have more power at the local gov-
ernment level. You do not hear it spoken of very much and there
is a natural creep that will occur by the Federal Government and
the States literally being rendered anemic. Because of our tools
now being gone, we will inevitably be overrun by the National Gov-
ernment and the kind of bureaucracy that Governor Thompson
speaks of.
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That is the reason we come today to appeal to you that we need
to have enforceable federalism. Without it, it is inevitable. Whether
it is preemption or whether it is mandates, the effect will be the
same.

Chairman THOMPSON. Thank you very much.
I know you have to leave shortly. I thought my time was running

a little short here and I checked and found out that staff is taking
care of you and cutting my time back, so be it.

Senator Lieberman.

OPENING STATEMENT OF SENATOR LIEBERMAN

Senator LIEBERMAN. Thanks, Mr. Chairman.
Let me first, if I may, as a matter of process—you referenced to

a GAO study on the implementation of the federalism, Executive
Order No. 12612. At GAO’s request, OMB has prepared a letter
providing GAO with its views on that ongoing study and the folks
at OMB have asked me to request that this letter be placed in the
record, also, which I would like like to do at this time.1

Chairman THOMPSON. It will be made a part of the record.
Senator LIEBERMAN. Thanks, Mr. Chairman. Thanks very much

for convening this hearing. Thanks to Governor Thompson and
Governor Leavitt for being here. Two very thoughtful opening
statements.

I appreciate that the hearings are being convened, because they
do give us a chance to step back and consider in a broader context
some of the judgments we naturally make on an ad hoc basis as
we consider the whole range of legislation. We sometimes explicitly
debate federalism questions by that name, using terms like pre-
emption. For instance, in product liability debates and the Internet
sales tax moratorium, which we were involved in together, at least
on the discussion stage, Governor Leavitt, there is a lot of focus on
the appropriateness of preemption. In other cases, of course, we do
it but we do not talk about it. It is implicit. So this is a very impor-
tant opportunity that these hearings give us to look at the big pic-
ture.

There is a third panel here of scholars, Professor Galston and
Professor McGinnis, that I thought provided very good overviews
which are helpful as we go through this. Professor Galston’s paper
points out historically in this century that you might say we have
gone through two different periods. One was when for reasons of
history, and you might say necessity, the power of the Federal Gov-
ernment grew, most notably the great depression of the 1930’s
when the problem went beyond the capacity of the States and local-
ities to handle, and then, of course, the Second World War.

But in the more recent decades, though it may not look like it
from the State level—and I came here after 16 years in State Gov-
ernment, 10 years as a State Senator and then 6 years as Attorney
General—that the trend has been much more in the direction of
the devolution revolution, but there is this tension that I think the
Framers not only foresaw but intended.
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Your metaphor, Governor Leavitt, of not making this a main-
frame but keeping it a network of PCs is a good one. I suppose on
the other end, the other extreme that we should avoid, is to break
the network, that is, to not just have millions of PCs out there op-
erating on their own because of the weakness of the National Gov-
ernment.

On the question of preemption and inappropriately intruding on
the role of the States and local governments, last Congress, as you
know, we considered so-called takings legislation, which I thought
posed a direct threat to the ability of local governments to exercise
their authority in the area of zoning and land use planning. In
States like mine, our local governments are working very hard and
are very proud of and very protective of that authority, and right
now, for instance, there is a heavy emphasis put on acquisition by
the local governments, and State, of open space land. I was privi-
leged to join with the Chairman in working to defeat this legisla-
tion.

But in other instances, deciding whether Congress should pre-
vent State and local governments from acting becomes, at least for
me, a more difficult question. This goes directly to something that
Professor McGinnis and Professor Galston talk about in their pa-
pers, which is the intention of the Framers in creating the Federal
system to protect continental free trade, that it is on a continental-
wide basis, national trade.

Professor Galston in his statement urges us to be open to the
possibility that economic and technological changes of our day,
such as telecommunications, the Internet, interstate banking, may
require a reconsideration of some of the established Federal-State
relations in certain areas.

This is a very complex question, but with the opportunity to step
back and look at the big picture, I wonder if you have any sugges-
tions about how we should weigh our varying responsibilities, Fed-
eral and State, for doing what the Framers clearly intended us to
do, which is to maintain not only a continental market but a free
market, as it were, while at the same time not encroaching on the
appropriate areas of responsibility for State and local governments.
I am thinking here specifically of the area of commerce, interstate
commerce. Does either one want to take a shot at that? Governor
Leavitt.

Governor LEAVITT. I actually do have some thoughts about that,
Senator. I think that you have identified what may be the chal-
lenge of this generation of governance. We are approaching what
I think is the new frontier of federalism. We may have to reinvent
federalism, given the fact that we are now in a time when borders
have less constructive meaning than they did before. We are hav-
ing to find new ways of creating checks and balances in a Nation
that has relied on borders that have defined us, and we no longer
may have that option.

I would like to suggest one way that that can occur best. Aris-
totle used to speak a lot about the golden mean, which he defined
as being the place between two vices, the natural tension between
them. That is the basis of our federalism.

I still believe that the place that you are referring to is that gold-
en mean between them and it can only be found if both the States
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and the National Government have the capacity to resist one an-
other in their effort to find it. The big problem we have right now
and the reason we are drifting toward a mainframe type of govern-
ment as opposed to a group of network PCs that really character-
izes the information era is that the States are anemic. We do not
have the capacity to resist the National Government. We are essen-
tially told what we will do in almost every case, and the only re-
sistance we have is to come to places like this and talk.

As we try to pioneer this new frontier of federalism, we have to
find ways for the States to be able to resist the Federal Govern-
ment, to find those places, or we will end up with a system of gov-
ernment that will not be consistent with our point.

Senator LIEBERMAN. Thank you.
Governor THOMPSON. Senator, if I could just add something very

quickly, something that has really bothered me and I think it is
starting to really concern a lot of people, I know it has Governor
Leavitt, who has been a leader in this, but the fact of the new tele-
communications, the new Internet commerce that is developing,
there is the tremendous impact that is going to adversely impact
the States. That is, as this new commerce is developing, the sales
taxes that States are going to receive are going to diminish and it
is going to get worse. The only people that can really help us are
you.

We are so fearful of the situation where we may end up being
like the European common community, where the States in Europe
have to go to the Federal Government to get all their revenue and
you have to fund us because you have taken away our sales tax re-
sources. I do not think you want that. We do not want it, and are
very concerned about that. So we need some way to be able to com-
municate with you that we have to redevelop this federalism.

The second point I would like to make is that we also have to
do something as it relates to the administrative agencies, because
I like dealing with you and I can usually convince you to go part
way with the position of the States, but once it leaves your hands
and goes over to a department, to some bureaucrat there that is
going to promulgate the rules, like they have in TANF, we are left
out. We have no recourse whatsoever. So we need some sort of as-
surance, some sort of protection under this new commerce and
under the administrative agencies to be able to get our views out
there and to be able to have an equal voice somehow with the Fed-
eral Government.

Chairman THOMPSON. Gentlemen, the clock has run on our vote,
I think. If we do not leave right now, I do not think we are going
to be able to vote.

Senator LIEBERMAN. Thanks for your very thoughtful responses.
Chairman THOMPSON. I know that Senator Voinovich and Sen-

ator Collins are going to be back, if you would bear with us. I know
you have to leave early.

Senator LEVIN. Could I find out when they do have to leave? In
terms of my return, I would be interested. What is your schedule?

Governor LEAVITT. Regrettably, Senator, I will have to depart
soon.

Chairman THOMPSON. I think we were talking about 10 o’clock.
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Senator LEVIN. This is deja vu from yesterday for me, I am
afraid. Usually, deja vu goes back a few years, but this does not.

Governor THOMPSON. As Yogi Berra says, deja vu has got to be
repeated all over again.

Chairman THOMPSON. Whichever Senator returns first will re-
convene.

Governor THOMPSON. Thank you very much.
Chairman THOMPSON. Thank you very much. I guess I will not

get a chance to go over my chart with you, but I put that up there
for your benefit, so just absorb that and use it in whatever way you
might want to.1

Governor THOMPSON. Thank you, Senator.
[Recess.]

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH [presiding]. We will reconvene the hearing.
The other Senators will be back in a couple of minutes. One of the
real challenges of being a new Senator is figuring out how you can
get to the floor in the fastest fashion without getting lost.

We were in the question period and Governor Thompson had to
leave. Governor Leavitt, in terms of preemption legislation, what
are you most concerned about in terms of preemption that is going
on right now on the Federal level?

Governor LEAVITT. Senator, may I say that, I think, for the most
part, it is the trend and the practice generally that concerns me.
There is a momentum about a willingness to do it. It is in taxation
authority of local government. We saw that potential with the
Internet Tax Freedom Act. Gratefully, it was mitigated substan-
tially from its original form. It is in the area of utilities, in the area
of education—it is a new trend.

Frankly, I think it is based on—we have talked about unfunded
mandates. That is a philosophy of compelling State and local gov-
ernments to do things. In many cases, preemptions are a desire to
prevent State and local governments, but both of them have the
same. Those are some of the categories I would point to.

Senator VOINOVICH. I know that many people are in support of
Senator Thompson’s preemption legislation. How do you think that
would have made a difference in terms of the issue of this Internet
taxation problem, or Internet Tax Freedom Act?

Governor LEAVITT. It very clearly impacts the States’ capacity to
provide for our basic services. If the States lose the capacity to tax,
the States lose the capacity to govern.

Initially, the original legislation that was proposed would have
literally withdrawn all local taxation authority and then would
have, by legislation, given back minor pieces. I think under Senator
Thompson’s proposal, that could have never reached serious consid-
eration in the Congress because the States would have been able
to ask their friends in Congress to be able to impose the teeth of
the law and it would have given us a means by which we could
have pushed back. The tension, the healthy tension, the checks and
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balances that were intended by our system would have been pro-
vided. The mantra needs to be enforceable federalism.

Senator VOINOVICH. In other words, if the preemption legislation
had been in effect, the people that drafted the Internet Tax Free-
dom Act and the committee that reported it would have been really
forced at least to look at the issue of preemption——

Governor LEAVITT. That is correct.
Senator VOINOVICH [continuing]. Probably something that did not

occur to them until after they were off and running.
Governor LEAVITT. Plus the consultation, I think, would have

been part of pointing that out.
Senator VOINOVICH. One of the things in which I am interested,

and I hate to get into specifics, but there is some difference of opin-
ion among some of the Committee Members in terms of whether
a rule of construction—a legislative piece that says the presump-
tion is that this legislation was not meant to preempt, or regulation
was not meant to preempt, unless it said so explicitly, would be
adequate without having a point of order. Would you like to com-
ment on that?

Governor LEAVITT. I am not able to comment on the parliamen-
tary throw-weight of the provision, but I can say that all the
construction provision is a reflection of the Tenth Amendment. It
is a statutory acknowledgement that the National Government has
a limited role and that unless it is an enumerated responsibility of
the National Government, it should be left with the States and the
people. That was a condition of our Constitution in writing. It is
part of the Constitution and we ought not to blanch at all in having
Federal legislation that acknowledges and gives it its full due.

Senator VOINOVICH. The administration, as you know, last year
changed their federalism Executive Order and then backed off from
the changes. Could you bring us up to date on just where that is
in terms of the White House and negotiations between the State
and local government organizations?

Governor LEAVITT. The White House did propose a new fed-
eralism Executive Order that was deeply alarming to the States be-
cause it—well, first of all, it removed all reference to the Tenth
Amendment and would have made substantial changes in the
interaction between States and the Federal Government. By re-
tracting it, they set into place a new process where they are work-
ing right now with the Big 7 to determine if changes are needed
to the existing federalism Executive Order. They believe that there
are changes necessary. The States and local governments would
argue that there are no changes needed to the existing federalism
Executive Order. There are no changes that are imminent, but
there is an ongoing discussion between the Big 7 and the White
House.

Senator VOINOVICH. Do you think anything is going to be done
prior to the President’s term of office ending?

Governor LEAVITT. That is unknown to me, but again, I would
say that the position of the States and the National Government
is that the burden needs to be placed on why it needs to be
changed. We see very little reason for us to make any substantial
change in the existing federalism Executive Order that has served
us since the Reagan administration.
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Senator VOINOVICH. I, for the life of me, cannot understand, with
all the problems that they have, why they are bothering with this
issue, particularly when there is such a unified opinion among
State and local government officials that it ought to remain as is.
That deals with this problem, because it talks about Federal agen-
cies and the way they ought to approach things, does it not? If the
Federal agencies were familiar with the current federalism Execu-
tive Order and honored it, some of the things that this legislation
proposes to deal with might not be problems.

Governor LEAVITT. The current federalism Executive Order, if it
were honored, does essentially what the construction rule that you
spoke of earlier would do for legislation. It indicates that unless
there is a clear, enumerated responsibility of the National Govern-
ment, the National Government does not have a role and ought to
honor the prerogative of the States and local governments. The
amended order, as it was proposed, would have reversed that com-
pletely.

Again, it is a matter of where the presumption is. Their proposed
order would have reversed the presumption. I would argue that,
over time, Congress has reversed the presumption. That is the rea-
son that there is a need for this legislation, because it would for-
mally reverse the presumption again to be what was consistent
with that of the founders, which is the Tenth Amendment. Unless
it is a specific enumerated power, it belongs to the States and the
people.

Senator VOINOVICH. I think one of the things that would help
me, and I think Members of the Committee, would be to have your
Big 7 organization come up with some of the most potentially oner-
ous preemptions that are being considered currently and also to
perhaps share with us some regulations that either have passed or
are being anticipated that highlight why this kind of legislation is
needed, because so often, when you do not have specific examples
of it, you do not understand the problem.

Governor LEAVITT. Senator, that is something we would be happy
to inventory and provide.

Senator VOINOVICH. The other thing that I am interested in is
the unfunded mandates relief legislation, and for the most part, it
is working in Congress. However, it was also supposed to deal with
regulations in the various departments. I think where those regula-
tions were over $100 million, it required consultation with State
and local government people. Would you like to comment on how
that is working?

Governor LEAVITT. Well, it is not. We heard earlier from Senator
Thompson that in the last 11,000 Federal orders, only 5 have had
federalism assessments, only 5. So it is clear to me that provision
of the law is being essentially ignored.

Senator VOINOVICH. I might suggest that perhaps the State and
local government coalition convey that to the President and to the
administration. I think so often what happens, as you can well
imagine, being a governor, is there are a lot of things that are scur-
rying around in agencies that you are responsible for, but it never
gets to the top. People stop you and say, ‘‘Gee, did you know this,’’
and you look at them and say, ‘‘I do not know anything about it.’’
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I think perhaps part of the problem is that, too often, we do not
get that message to the White House and share the concern about,
for example, Donna Shalala and the new regulations on the TANF
legislation and how we think it would restrict the ability of States
and remove some of the flexibility that we have had to do some in-
novative things that have really made a difference for the people
that are receiving welfare in our respective States and have helped
take them off the rolls.

Governor LEAVITT. Senator, I think you make a very valid point,
in that there is in any government a culture, and it takes a long
time for the culture to be changed. We have gone through a period
of more than 35 years where the culture of federalism has essen-
tially been squeezed out.

The legislation we are talking about, the whole idea of a devolu-
tion revolution, was really about the process of beginning to re-
instill federalism as a meaningful part of the culture of our govern-
ment. It is a mindset. It is something that you carry in your mind
and in your heart, not just on the statutes. It is a desire to have
things conducted at the local level where they can be. We have op-
erated with a default to the opposite. All roads have tipped to
Washington.

Until we are able to instill in the hearts and minds of the bu-
reaucracy, and then have enough capacity for the States to for-
mally resist, that will continue, and that is why the efforts that you
are making and others on this Committee are so deeply appre-
ciated by those of us in States and local governments, and I would
argue by the people of this country, because there is an innate de-
sire on the part of people to govern themselves. This culture of fed-
eralism that has been squeezed out of our government is in direct
confrontation with that idea.

Senator VOINOVICH. The preemption legislation, in my way of
characterization, would be a defensive effort. We have had great
success with devolution of the welfare system and I do not think
Congress fully appreciates what States have done with Medicaid.

I know in our State, 2 years ago, our Medicaid costs were less
than they were the year before, for the first time in 25 years, and
the Federal Government is saving a great deal of money because
of that. That is because of waivers and the elimination of the Boren
Amendment.

But I think that some of that information ought to be made
known to the members of the Senate, because, again, the Boren
Amendment meant nothing and we got it changed, but States and
local governments should be really emphasizing how much money
the Federal Government is saving because of what we have done
in Medicaid.

Governor LEAVITT. We did not even get started on Medicaid the
way we should have. There has been progress, but Medicaid re-
mains one of the most inefficient, wasteful things that the National
Government does. It is a great thing to be able to take care of the
health care needs of the poor, but if the Federal Government would
turn Medicaid over to the States and allow us to manage it in the
way we have welfare, we would be talking about hundreds of bil-
lions of dollars of savings over time.
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I referenced earlier the child health insurance plan in our State
that we were able to implement and not be required to use Med-
icaid. I do not know if you were here, Senator, but we are able to
cover in our State twice as many children, double the number of
children, and give them the same health plan that the Governor of
our State has for his children than if we were forced to use Medi-
caid.

We could do the same thing for the working poor. If the National
Government would give the State of Utah a waiver that would
allow us to manage our Medicaid program, we could begin covering
the lives of the working poor. Today, there are many in our State
who work hard but do not have health insurance because they can-
not afford it. The recipe for having health care in our State is of-
tentimes not to work, and that is wrong.

Senator VOINOVICH. I think, again, you should be pointing out to
the members of the Senate and Congress about how the CHIP pro-
gram that the governors fought to have flexibility for has allowed
you to do this. In our State, in Ohio—we are going to 200 percent
of poverty and the people who are participating—it is still a Medi-
caid program because we have had some good experience with it,
but the fact is, they are paying part of it now. I think we are reduc-
ing some of the benefits a little bit. But because of the CHIP pro-
gram, we have had the flexibility.

So I would just suggest that as often as you can, you ought to
highlight how this devolution is, indeed, helping the Federal Gov-
ernment with their financial problems and also how it is helping
you to do a better job in taking care of our respective customers,
because so often, as I am sure the Chairman knows, the stuff is
all on pieces of paper and if you do not have the examples of it,
then you just kind of take it for granted.

Governor LEAVITT. Thank you for the opportunity to do it today.
Senator VOINOVICH. I yield to the Chairman, and I understand

you have a plane to catch.
Chairman THOMPSON [presiding]. Yes, Governor, you have al-

ready stayed past the time which you indicated that you could, and
we appreciate that very sincerely. I am not going to detain you any
longer.

Governor LEAVITT. Mr. Chairman, may I present both of you
with a copy of a report that has been done by the Big 7 of the
seven State and local organizations entitled ‘‘Governance in the
Digital Age, The Impact of the Global Economy, Information Tech-
nology and Economic Deregulation on State and Local Govern-
ment.’’ It is a series of reports that we are putting out that I think
you would find very helpful in your discussions.1

Chairman THOMPSON. Very good. We will make both of those a
part of the record.

Governor LEAVITT. Thank you.
Chairman THOMPSON. Thank you very much, Governor. We sin-

cerely appreciate your being here.
I would like to turn now to our second panel. The first witness

will be the Hon. Daniel Blue, Jr., the senior Majority Leader for
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the North Carolina House of Representatives and the President of
the National Conference of State Legislatures.

Our second and final witness on this panel will be the Hon. Clar-
ence Anthony, the Mayor of South Bay, Florida, and the President
of the National League of Cities.

We appreciate you traveling here today, gentlemen, to share your
testimony with us. Representative Blue, would you like to begin,
please, sir?

TESTIMONY OF HON. DANIEL T. BLUE, JR.,1 MAJORITY LEAD-
ER, NORTH CAROLINA HOUSE OF REPRESENTATIVES, AND
PRESIDENT, NATIONAL CONFERENCE OF STATE LEGISLA-
TURES

Mr. BLUE. Thank you very much, Mr. Chairman. Good morning
to you and Senator Voinovich.

As stated, I am serving this year as President of the National
Conference of State Legislatures and it is in that capacity that I
appear before you today representing the 50 States as well as the
commonwealths and territories. I also appear today, Mr. Chairman
and Senator Voinovich, on behalf of the Big 7 organizations. As you
know, we have over the last several years had close consultation
with you on many issues, and, in fact, over the last couple of days,
have consulted over many common issues.

In response to that, or with respect to that, we have basically fa-
vored six bills that are pending before the Congress now. Some of
them have been alluded to by Governor Thompson and Governor
Leavitt a little bit earlier. This morning, I want to limit my discus-
sion to the last of the six bills that we talked about in the written
submission that I made to you, and that is the Government Part-
nership Act. We think that passage of that is important because it
deals with the problem of Federal preemption of State and local
law, and NCSL and the Big 7 truly believe that that is the most
vexing of our current problems in dealing with State-Federal rela-
tions.

I want to, before I give the reasoning, state that there are three
things that we are trying to do in the legislation that we are sup-
porting. We are calling for legislation that deals with the problem
of preemption of State law by doing the following three things:

The first is that it would provide the Congress with more infor-
mation and better information about the preemptive effect of pro-
posed legislation before that legislation is enacted.

Second, it would establish a process for making it much clearer
to agencies and the Federal courts as to what the Congressional in-
tention is when legislation is enacted and especially what that Con-
gressional intention is with respect to the area of preemption.

Third, we think that there needs to be some procedural aspect
that allows you to know when proposed legislation has the effect
of preempting State or local authority.

Let me just hit a few high points because we think that preemp-
tion, as we have experienced it over the past several decades, is a
direct threat to our constitutional system of federalism, and the
problem is two-fold.
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First, let me say that it results from the propensity of the Con-
gress, of the courts, and Federal agencies to preempt State law
without carefully thinking about what the impact is and how it
may affect State and local governments and their ability to partici-
pate in this Federal system.

But second, and I think more pervasively, it results from Federal
agencies and the courts in entering into this field of implied pre-
emption, where there is no clear indication as to what the Congress
may have meant. As you know, there has been a whole body of law,
case law, that has developed on this doctrine of implied preemp-
tion. So we think that there needs clearly to be some procedure
that makes clear what Congress means when it enacts laws and
makes clear whether it intends to preempt the field so that State
legislatures will know that we are forbidden from entering into
those areas.

The cumulative effect of all of this Federal preemption in both
regards, one, when there is simply not sufficient information, or at
least not sufficient thought as to what the ramifications are, and
second, not the direct Congressional preemption but with Federal
agencies and with the courts, we think that it has reduced the ef-
fectiveness of State and local governments. We simply have too
many policy options taken away from us.

As you know, the benefit of the concept of federalism, as Gov-
ernor Leavitt talked about from the Tenth Amendment, is it gives
us the opportunity as State and local governments to experiment,
to figure out specific solutions for specific problems and to adjust
those as things change. We can deal with them much more rapidly
than you can at the national level. Our agencies are better suited
to deal with them more quickly and deal with their unique nature.
So we think that the ability to test something in one jurisdiction
is what makes it basically our ability to make this system work as
well as it does.

In our own organization, that is, in the National Conference of
State Legislatures, we have two major committees, one, the Assem-
bly on Federal Issues, the other, the Assembly on State Issues. The
Assembly on State Issues essentially deals with ideas that have
started in one State or one locality and it sort of works its way
through the marketplace of ideas with legislative bodies around the
country. We constantly borrow or appropriate each others’ ideas
that work, ideas that are unique to a specific State, a best practices
approach. I think what we are coming to find is that there is an
inability to always use these best practices because some preemp-
tive effort, quite frankly, limits our ability to be creative.

One would argue that we have a .900 batting average when it
comes to stopping some of these bills over the last decade or two
that may have been preemptive, but the cumulative effect of all of
that, even if you have a .900 batting average every year, is at the
end of a decade, you still have had 10 areas preempted. Slowly but
surely, that takes away the ability of those of us at State and local
government to be as effective as we could.

Let me suggest that the harm done is perhaps even more consid-
erable than I am alluding to, because, again, I talk about the slow-
ness and the sluggishness of the process by its very nature when
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you have preempted us at the State level and decide to transfer
power up to the Federal level to deal with a broad range of issues.

Two other things and I will close, because I think that I want
you to understand clearly that I grew up in the American style and
NCSL is not challenging the ability of the Federal Government to
preempt or the wisdom of the Supremacy Clause. I happen to agree
with it totally. It would not matter if I did not. But the point is
that we are not challenging or questioning the wisdom of preemp-
tion.

What we are simply saying is that where there is a direct con-
flict, as articulated by the Congress, or even a direct conflict as you
ran into in Gibbons v. Ogden, we cannot challenge whether you
have taken away the States’ ability to operate in that area. But
where there is not a direct conflict between State and Federal law,
when there is not a clear articulation of the intent of Congress to
take away our ability to act in an area, we propose that there
ought not be any presumption of preemption or there not be any
preemption allowed.

What we need to do, to reiterate the three points that I raised
earlier, is have legislation that says, before Congress will preempt
State law, it will be well-informed about the implications, it knows
fully what the implications are to State and local government, so
that there is a discussion about it, some consideration of the Tenth
Amendment, some consideration of the roles that we play in this
Federal system.

Second, that the internal process that you develop through this
legislation would make it clear to the agencies and the courts when
you intend to preempt, again, wiping out the field of implied pre-
emption, which has become so pervasive in the whole area of pre-
emption.

And third, by giving guidance to the courts and to the agencies
by simply saying with a strict rule of construction, when we have
not said as the U.S. Congress that we intend to preempt, then
there is an irrefutable presumption that there is no preemption. As
a practical matter, I think that really goes to the heart of the prob-
lem, because, again, if you review the case law closely, you will find
that it is only in the implied preemption cases where we are vastly
losing our ability to deal with the issues facing the people of our
various States and our various localities.

So if, in fact, this Senate and the Congress takes action along
those three lines, we think that it will address the very serious
flaws that we see in the current approach on preemption.

I want to thank you, Mr. Chairman, and you, Senator Voinovich,
for giving us an audience from the standpoint of the NCSL and the
Big 7 to talk about these issues that have been vexing and per-
plexing issues to us, at least during my tenure in the legislature,
which covers about 2 decades. I think that if you enact this kind
of legislation you will strengthen the hands of State and local gov-
ernment, and you will also strengthen the hands of the Congress,
especially as it relates to the courts and to the Federal agencies,
because your intention as you enact legislation will be specific and
clear and will give them direction as to how they ought to proceed.

I thank you for giving me the opportunity to testify before you
today.
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Chairman THOMPSON. Thank you very much, Representative
Blue. I sincerely appreciate that.

We will now call on Mayor Anthony. I am going to overlook the
fact that Mayor Anthony’s son, on behalf of the University of Flor-
ida, beat the University of Tennessee, back a couple of years ago
practically single-handed. He reminded me of that yesterday. I am
going to overlook that fact and welcome him here today. Mayor An-
thony, I appreciate your being here.

TESTIMONY OF HON. CLARENCE E. ANTHONY,1 MAYOR, CITY
OF SOUTH BAY, FLORIDA, AND PRESIDENT, NATIONAL
LEAGUE OF CITIES

Mayor ANTHONY. Mr. Chairman, I feel more welcome now that
you noted that point, and I will congratulate you and Tennessee for
your year of champion reigning. It is a great opportunity.

Good morning, Mr. Chairman. For the record, my name is Clar-
ence Anthony. I am Mayor of South Bay, Florida, and I am honored
to serve as President of the National League of Cities, representing
the Nation’s towns and cities throughout our great country.

I am here this morning with my colleague to discuss whether we
can achieve a more effective partnership to benefit our mutual con-
stituents. We want to begin by thanking you for convening a ses-
sion yesterday to start this dialogue so that we can continue to un-
derstand where the fundamental changes may occur in regards to
our relationship at the Federal, State, and local level. We are
grateful to you for your recognition of the importance of this issue,
not just to us, but to our citizens and to all Americans.

The changes, both those ongoing and pending, in the Executive
Branch, on the Hill, as well as by the regulatory agencies, could
have long-term impacts on State and local governments, so we sup-
port fundamental changes in policy direction, many of which you
have either authored or supported, to ensure more efficient and ef-
fective possible services to our citizens and taxpayers.

At the time of our Framers, when we were discussing the issue
and the fashion of the Federal system and federalism, it was clear-
ly a long journey through the mud and swamp from the White
House to the Capitol. But as we look at Federal policy and the
changes, it is a matter of microseconds in regards to information
and technology and the borders that we have to deal with as we
deal with the relevant system of federalism that exists today.

The most powerful trends affecting our future are international
trade, deregulation, and information technology, and this morning,
Governor Leavitt has already noted the report looking at the im-
pact of global economy, deregulation, and information technology
on the structure of State and local government. Yesterday, we had
an opportunity to talk about what are the variables and what are
the challenges that we are going to be facing, and clearly, we came
up with some ideas that I think were revolutionary and will take
some time to dialogue and to come to conclusion on.

For that reason, this morning, we join the Nation’s Governors as
well as my colleague, Representative Dan Blue, in making clear
our commitment to creating a more enduring governmental part-
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nership. Let me make it clear that we support the Mandates Infor-
mation Act, the Federal Financial Assistance Improvement Act, the
Regulatory Improvement Act, and the Regulatory Right-To-Know
Information Act. These are critical steps in this new information
age to making a better process available for all decision makers,
and we thank you, Mr. Chairman.

These may seem like small steps, but they are critical and cru-
cial to the future of our relationship on all the levels. We hold as
our highest priority, not only in our association but amongst our
Big 7 organization, a broader effort to redefine our intergovern-
mental partnership, and for that reason, we are pleased about your
leadership on the Government Partnership Act of 1999, along with
the crucial and critical assistance over the past few months from
Senator Levin, and, of course, I often refer to him as former presi-
dent of the National League of Cities, Senator Voinovich. This bill
marks, we believe, one of the most important efforts to fundamen-
tally rethink the nature and relationship of our Federal system.

Our members overwhelmingly support legislation that requests
that we halt the new trend of major preemption of a historical tra-
dition of State and local governments and responsibility as one of,
again, our top priorities.

No issue in 1999 is more likely to affect the bottom line of local
governments and local government budgets and services than pre-
emption, and the rights of citizens in cities and towns across the
Nation than Federal efforts to preempt those historical and tradi-
tional municipal authorities. This is an issue city leaders will con-
front in the Federal courts, the Congress, and the administration,
and at independent Federal regulatory agencies.

We believe the recent trend of Supreme Court decisions, the Safe
Drinking Water Act, the Unfunded Mandates Reform Act, and the
education FLEX legislation, demonstrate the possibilities of a more
effective and efficient partnership. We note that at a time when it
has become more difficult for the Congress to act on environmental
legislation and the issues themselves have become increasingly
complex, Congress unintentionally creates a greater role and au-
thority for Federal agencies to set and direct Federal policy.

As we look forward to the issues that will shape the next millen-
nium, we think it is important to secure a system where we have
a greater reason to work together. Whether the issue is tax reform
or electronic commerce or electric utility deregulation, any Federal
action can have enormous consequences on States and local govern-
ments.

We are pleased that the model set by this Congress of consulta-
tion first, joint efforts to achieve bipartisan consensus, and action
which provides for pre-assessment accountability and enforceability
is a model for the future. So we recommend a few things.

We recommend that the Committee consider the adoption of the
pending set of federalism bills scheduled for markup next week. We
recommend the introduction of the Government Partnership Act of
1999 to act as a follow-up to the Unfunded Mandates Reform Act
of 1995. And, clearly, we are grateful for the leadership of the
Chairman, Senator Voinovich, and other Members of the Com-
mittee, and we hope that we go back to the 200 years in Philadel-
phia where the Framers clearly provided the responsibility of local
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government to serve the people, our constituents, and to help you
to serve your constituents, as well.

Mr. Chairman, we thank you for this opportunity.
Chairman THOMPSON. Thank you very much.
Sitting here listening to you, it occurs to me that while a lot of

people point out that we are living in a more complex society with
technology and so forth, the global economy, is pushing us away
from federalism and inexorably so, that they overlook the fact that
another change that is taking place in this country over the last
couple of or 3 decades is the increase in the quality of our govern-
ment at our State and local levels.

At the State level, for example, we have more and more time de-
voted by the legislature. Some people do not think that is nec-
essarily a good thing, but most people, when they look at the level
of education, the level of time spent, the salaries and things, all of
the indications that you might look at in terms of what kind of peo-
ple you are getting into those areas, it is coming up all the time
across the board.

So there is much more capability in every sense of the word at
the State and local level than we used to have, so therefore, a bet-
ter ability to deal with some of these issues. While there are some
forces pushing in the other direction, there are some real important
forces, I think, still pushing in the direction of recognizing the ben-
efits of federalism.

I appreciate both of your references to what we are doing here
in this Committee. We have tried to make a real statement and a
real contribution to this. Everybody seems to give lip service to the
concept of federalism and the laboratories of democracy and the
government that is closest to the people is best and all that, but
we are really trying to do something about it.

As you point out, in our next markup, we are going to be consid-
ering a regulatory accounting bill, which will indicate, from your
standpoint, among many other things, the impact of regulation on
State and local government. We will attempt to pull together in one
place the extent of regulations and what it is doing with regard to
State and local government.

The Regulatory Improvement Act that you have talked about will
require more consultation with State and local governments. We
would be requiring, in appropriate cases, cost-benefit analyses and
risk assessments and things of that nature, not requiring anybody
to make their decisions based on that, but at least having the infor-
mation there, having some peer review, having some open discus-
sion, some transparency, including discussions at an early stage
with State and local governments before they are all locked in and
there is really nothing you can do about it.

The grants management bill will help with regard to the admin-
istration of grants. All these things are coming up next time, and
I think they are all a part of a bigger picture and I appreciate your
endorsement of those.

Of course, there is the Government Partnership Act, as you men-
tioned, on the question of preemption. Again, what we are trying
to do there is not come down with a heavy hammer and say, you
have got to do it this way or the States and local governments al-
ways prevail. All you are basically saying is, first, before the Fed-
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eral Government makes a determination that we are going to pre-
empt in an area, that we give it some consideration as to the rami-
fications of what we are doing, and second, to make sure that we
intend to do it. We are apparently preempting in areas that per-
haps we did not even intend to preempt, thus the doctrine of im-
plied preemption.

So a lot of good things are happening and I think that one of the
things we need to do, if we can move forward with the Government
Partnership Act, is consider whether or not we should be in some
way formally contacting your associations and having some discus-
sions with regard to major changes that we might make in these
areas as we do our assessments of the impact and so forth. I do
not know how we are going to know that unless we contact you,
so I look forward to us working together on those things.

As you look at it, you are looking at it from the State and the
local level. Representative Blue, you mentioned that perhaps we
are doing more harm than we realize. That intrigued me. Also, you
mentioned in your written statement that the Federal Government
is not always effectively protecting the public, even in the environ-
mental public health areas. You indicated there might be some ab-
dication there on their part.

Most people kind of look at the Federal Government and say,
well, we have got to depend on the Federal Government totally to
protect our health and environment. I take it from what you are
saying that you do not necessarily subscribe to that totally. Could
you elaborate on that a little bit?

Mr. BLUE. I think there are many instances in which State gov-
ernments, especially, and to a more limited extent, local govern-
ments, can intrude into the environmental area. When you start
talking about air quality on a large scale and issues like that,
clearly, there is a need for Federal involvement.

But when you start talking about more stringent requirements
at a State level, you talk about something over and above whatever
the minimum requirements are that the Federal Government or a
Federal agency may impose, State governments and local govern-
ments ought to be free to experiment from that platform, to add
things to enhance the quality of life of their respective citizens.

Essentially, when I say ‘‘abdicate’’ in my statement, I meant it
is not that the Federal Government has not entered into the field
and has not legislated to some limited degree in an area. But in
many instances, the ability of State and locally-elected officials to
deal more seriously with specific problems, I think, is infringed
upon sometimes when the Federal Government preempts the area
and prohibits or prevents our government from entering in and en-
hancing whatever it is that you may be trying to achieve at the na-
tional level.

Chairman THOMPSON. That was part of the debate, for example,
in the Safe Drinking Water Act. The Federal Government was re-
quiring the locals to test for things that did not——

Mr. BLUE. That did not grow anywhere within 2,000 or 3,000
miles, I think. There is something happening in Hawaii and you
have to test for it in Oklahoma and Nebraska, or somewhere in the
Midwest. It did not make a lot of sense.
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Chairman THOMPSON. It shows that we can move off the dime
eventually when we are faced with that, and with regard to that,
welfare reform, unfunded mandates, Ed-Flex in the education area,
and so forth.

From the State area, and you, Mayor, from the local area, just
on a daily basis, what are the biggest problems that you face or
that you see that are presented by not recognizing sound principles
of federalism, areas where you see the Federal Government pre-
empting, that your citizens would be better off if there was not pre-
emption or more flexibility on the State or the local level. Does
anything in particular come to mind?

Mr. BLUE. Let me cite one specific for you. Just last week, we
were debating in my legislature the issue of health care, and every
time that issue comes up, we are confronted with what does ERISA
do. Hundreds of court cases over the last several years have basi-
cally determined that certain areas in ERISA dealing with health
care are off limits to State legislatures. We cannot do anything
about it.

Now, I do not know that there is any specific, at least as I recall,
specific prohibitions in the actual Act that say that we are totally
preempting the field——

Chairman THOMPSON. I think you are.
Senator EDWARDS. Especially in ERISA.
Chairman THOMPSON. Yes.
Mr. BLUE. But I am talking about when we start talking about

HMOs that are not dealing with major employers and you have got
an ERISA plan. But every time you start a debate on health care,
you run into at least what is perceived as some preemptive effort
on the part of the Federal Government or Federal agencies.

One of the things, I think, that Governor Thompson may have
mentioned, the TANF grant, from an NCSL perspective, we are not
as bothered by the regulations, because, quite frankly, our staffs
were in constant consultation on developing the regulations. I know
NCSL staff was, because I was consulted off and on. The principles
may not have been to the degree that we should have been across
the country, but from a staff standpoint, I think we probably won
90 percent of the battles that we engaged in on the TANF regula-
tions themselves.

But I think that it underscores a bigger point, and that is, as
long as we know that before a decision is made, that we are con-
sulted and we are at the table when the discussions are going on,
it highlights what the difficulties are and it highlights where you
are infringing on what we perceive to be State territory or local ter-
ritory.

Chairman THOMPSON. That is one of the things we are trying to
address in the Unfunded Mandates Act and one of the things we
are trying to address in the Regulatory Improvement Act.

Mr. BLUE. Absolutely.
Chairman THOMPSON. It is early consultation.
Mr. BLUE. Sure.
Chairman THOMPSON. Mayor Anthony.
Mayor ANTHONY. The areas that I think local government tends

to be affected by, and it probably transcends a lot of areas, because
we not only have to deal with the Federal regulations but we often-
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times find ourselves being challenged by the State regulations. So
we are, for lack of a better term, dumped on a couple of times as
stuff rolls down in the process.

Clearly, in the environmental area, it has always been a chal-
lenge that we are required to implement policies from the Federal
and State level without funds being given to us. I think that is
working a little bit better in some States, in some counties, but
that continues to be an area.

When it comes to things such as construction and trying to pro-
vide the municipal financing, there are stringent requirements that
are not only placed on local governments by the SEC but the IRS
and the process that we have to go through is oftentimes very cum-
bersome.

I have often said that good policy for local governments that is
created by the Federal Government and the State Governments are
good policies when money is attached to it. Oftentimes, we are see-
ing issues such as the ADA, which I think is good policy, but there
are a lot of requirements on the State and local government to
abide by this legislation but no process or mechanism to provide us
the resources to implement. So, yes, great policy, but it is not great
policy when there is money not attached to it.

As, Mr. Chairman, you have noted by your chart, the revenue
that has increased for the Federal Government has not continued
to increase at the same level as that of the local level. The dif-
ferences really become more obvious when you take a State-by-
State or government-by-government parallel with this chart. The
Federal Government continues to grow at this point. State revenue
grows here, and the local county and city revenues have not grown.
They have basically decreased as it relates to your taxes collected.

Chairman THOMPSON. So that red line there is basically State
growth more than local growth, is that right?

Mayor ANTHONY. It combines both and it makes the percentages
look good in terms of the State and local, but if you pulled the local
level out, as you will see when you get a chance to review this
chart, we have the State revenue of California that has grown—
Federal is at about 22 percent. The State of California is about 5
percent, and Santa Clara County City has decreased 5 percent.

Chairman THOMPSON. What are you referring to there?
Mayor ANTHONY. That is the pamphlet, the executive summary

of the global——
Chairman THOMPSON. That is a part of our record, is it not?
Mayor ANTHONY. Yes, it is a part of your record.
Chairman THOMPSON. OK.
Mayor ANTHONY. So your chart, as amplified, is very correct and

on point, but it is amplified by just the State level.
Chairman THOMPSON. That is a very good point. Thank you very

much. Senator Voinovich.
Senator VOINOVICH. I have had a lot of opportunity to talk with

Mayor Anthony about our mutual concerns. As I mentioned to Gov-
ernor Leavitt, I think that if the National Conference of State Leg-
islatures and the National League of Cities could give some really
good examples of where preemption has hurt and preemption that
is being contemplated now will hurt, I think it would give a lot
more impetus to passage of Senator Thompson’s legislation. I think
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that many members of the Senate just are not familiar with the
problem. I think the more you can do that, the better off we will
be.

The anecdotal thing on the Safe Drinking Water was the fact
that we had communities testing, adding 25 new things every 3
years whether they needed to be tested for or not, so that you could
not concentrate your money on the things that really mattered.
Some of those kinds of anecdotal things are very helpful to mem-
bers of the Senate and it is important that you communicate those
to your respective Senators or get your members to so they under-
stand there is a problem out there that needs to be addressed.

This is kind of off the subject, but it sure does deal with fed-
eralism, and that is the TANF program. That program has been
very successful. On the other hand, you know that in many States,
the surpluses are building up and there are many people in Con-
gress today that are looking at that with some interest in maybe
taking some of the money. I would be interested in your response.

Mr. BLUE. Certainly, our response would be to urge you not to
take it, because we think that as part of legislation several years
ago, when we agreed to accept less to do more with it in exchange
for the flexibility, and besides that, I want to point out that in
North Carolina, we had gotten waivers before the new legislation
and had had a jump start on trying to reduce the welfare rolls and
I think that we have been very successful.

I listened to Governor Thompson’s numbers. We have not gotten
91 percent of the people off, but we have been extremely successful,
and I think that to come in and reduce the amount now when we
are getting to the most hard core of those on the welfare rolls
would be a little unfair to the States that have really put forth the
effort, the local governments that have maintained their effort as
best they could, and we ought to have the ability to try to go ahead
and totally correct the problem.

But let me address one other issue that you raised, because we
will have our staff pull together all of the instances where we think
that preemptive efforts or lack of respect for federalism adversely
affects State and local governments, but I want to underscore again
the point that Governor Leavitt was making about what impact e-
commerce is going to have on the ability of State and local govern-
ments to remain viable partners, especially State Governments, in
this State-Federal partnership. It perhaps poses the biggest threat
to our ability to generate the revenues to come up with innovative
solutions to problem solving of anything that we have seen in our
recent history and it very well may redefine the whole relationship
between States and the Federal Government.

When we look closely at the numbers, we certainly know that in
basically putting a stand-still order in place, saying that we are
going to study what the impacts are, Congress did not mean to tie
the hands of State legislatures, or for that matter, local govern-
ments, because indirectly, they are impacted by their inability to
collect property taxes as shopping centers start feeling the real
pinch of e-commerce.

But I would suggest that preemption in that area alone, by say-
ing that the State Government cannot do what State Governments
normally would do or local governments regarding a stream of rev-
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enue is something that was not intended, something that entered
into the debate further on in the discussions, but something that
was not intended by enactment of legislation. Without moving ur-
gently and, I think, very quickly on that, the size of e-commerce
will be so great that it will be very difficult to really protect States’
interest in a stream of revenue that States absolutely have to have,
since we are so dependent on sales tax revenue to finance the serv-
ices of State Government.

So when you talk about specific examples of preemption without
a specific statement at least early on in the discussions as to an
intent to do that, I think that is right now the most vivid one.

Senator VOINOVICH. I really do not think that members of Con-
gress understand the full impact that that is going to have on our
sales tax revenues in our respective States and how important that
source of revenue is to being able to provide basic services, and
particularly in the area of education. One of the things that is puz-
zling to me is why we do not have more lobbying being done by the
National Education Association and the American Federation of
Teachers on this issue.

I think that, again, you need to really dramatize this issue and
its threat to the basic source of revenue that so many States have
in order to provide services for people. Congress should understand,
if it evaporates, then the pressures are going to be on Congress to
come up with some other source of revenue to take care of that,
and that means that they are going to have to get into the issue
of some other taxation to compensate for the loss of revenue that
you have.

I think when people finally understand that, they may take a lot
more interest in trying to work out some fair solution to State and
local government and also to make sure that this is not an en-
croachment on electronic commerce in this country or even inter-
nationally. But it is a major threat to federalism because if you do
not have the money to take care of the problems, then you are in
bad shape.

Chairman THOMPSON. That is really hitting home in my State
right now. We are projecting shortfalls in the future. There is a lot
of discussion going on as to what we should do about it in terms
of our tax structure and so forth. But one of the things that has
got to be figured into that is to what extent the Federal Govern-
ment is preempting sources of revenue and to what extent they are
causing the expenditures of revenue which could go to solve our
problem. I can assure you, that is one of the things that I am going
to be looking at.

Mayor Anthony, did you have a comment on that?
Mayor ANTHONY. I was just going to follow up on the basic serv-

ice issue. It clearly does impact especially States like Florida which
relies a lot on the sales tax in order to carry out services, and it
will impact the teachers and services, police, fire, and basic serv-
ices.

I agree with Senator Voinovich—we have not been able to bring
the partners to the table the way that we need to to get this issue
out and available to people to understand. I am one that uses the
e-commerce to be able to order my books and my wife uses it for
books and other things, so it is a challenge when I say to her, you
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know, we are not providing taxes to be able to help local govern-
ment. She says, oh, so I am not paying taxes if I order on e-com-
merce. So that is the reaction.

We have to be able to find a new method of engaging other asso-
ciations on this issue or we are going to see a continued loss, in
not just Tennessee but States throughout this Nation. So we are
partnering. The Big 7 has a campaign that we are trying to engage
others in this dialogue.

In regards to the issue on welfare reform and the process, I agree
with Representative Blue. We are just beginning to see the suc-
cesses in the States and counties. But I do want to share with you
that this is the time now, since the economy is good and unemploy-
ment is low, that we deal with a population that we have not dealt
with truly, and that is those that truly are impoverished. It is easy
in a sense to look at the numbers, but if we looked at the numbers
in regards to the unemployment of those that are in the inner cities
and minorities, African Americans and Hispanics, those numbers
continue to be high. So as we celebrate, we need not celebrate to-
tally until we are able to get those rural communities and those
pockets of people who have not participated in the prosperity of
America like most have.

That is the real challenge. So I do not want our arms to be tied
at this point by more preemption and more regulation and less
flexibility. This is truly the time that we can test ourselves to see
if we really are bringing prosperity to all Americans as we ap-
proach the year 2000.

Chairman THOMPSON. Thank you very much.
Senator Edwards.

OPENING STATEMENT OF SENATOR EDWARDS

Senator EDWARDS. Thank you, Mr. Chairman. I might add that
I share many of the beliefs that you and former governor and Sen-
ator Voinovich have expressed this morning. I do not know why it
is that we believe here inside the beltway in Washington that we
are so much smarter than the State legislatures back home and the
local governments. My experience has been that these folks are
thoughtful, they are on the ground, they know what is happening,
and they make good decisions about what needs to be done.

Let me also add that I wanted to come here because Dan Blue
is here, an old friend of mine, a colleague. You all have been refer-
ring to him as Representative Blue. He was the Speaker of our
House, and so those of us who know him better refer to him as
Speaker Blue, one of the best Speakers we ever had in the history
of the North Carolina legislature. He is an old friend and colleague
and someone who commands tremendous respect in the leadership
community in North Carolina, so we welcome you.

Mr. BLUE. Thank you.
Senator EDWARDS. Let me ask a couple of specific questions, and

I will start with you, Speaker Blue. We have talked a little bit
about this issue of preemption and your concern about preemption,
and I fully share that concern. Can you give us some specific exam-
ples, and I am particularly interested in North Carolina, where
preemption has created a real problem, for example, in the area of
education. You mentioned health care, for example. I know right
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now the North Carolina legislature is engaged in discussion of a
patient’s bill of rights and HMOs and those sorts of things, and
ERISA is obviously a real impediment to the efforts in that area.
But, for example, any ideas about things you have encountered in
the area of education?

Mr. BLUE. Nothing specifically comes to mind, except there are
a lot of regulations regarding different classifications of students in
public education. We have had some debates about that. I will not
say that we are preempted. It is just the regulatory requirements
that we run into and spending money the ways that we think may
be more effective to address certain student populations.

I will give you another area perhaps where preemption has both-
ered us, or at least we think it has. In the area of transportation,
there has been a lot of debate. There was some debate about driv-
ers’ licenses requiring Social Security numbers and issues like that
that directly conflicted with North Carolina law, and we thought
without any valid reason, privacy issues and things like that where
we have made a specific public policy finding that we wanted to
preserve certain aspects of privacy. You get Federal law pre-
empting without any clear indication on the part of the Congress
that you want us totally preempted in that field. It is things like
that that we get the midnight phone calls on, and a wide range of
issues.

I think, again, to answer your question directly, it would be
much easier if I just list all of the various things, and we will get
that to you this afternoon as they come to mind. I will call my staff
at home and get the specific instances. I was looking at the broad
effects and the cumulative effect of preemption in sort of a vacuum,
somewhat, without looking at the specifics, but I will get that infor-
mation for you.

Senator EDWARDS. I think that Ed-Flex, for example, which was
mentioned by the Chairman, was a good step in the right direction,
but it is just one step that needs to be taken. There are many steps
that need to be taken to remove some of these bureaucratic strings
that are tied to Federal money that goes to State and local govern-
ments so that you all can use this money more efficiently. I mean,
you are there. You are living there. You know what is happening.

Mr. Anthony, can you respond to that question, too, some specific
areas that you have seen?

Mayor ANTHONY. Senator, first, I was going to ask you, would
you like to be a mayor, because you sound as if you would make
a great local government official.

Senator EDWARDS. I have to see if I like this job, first.
Mayor ANTHONY. As Representative Blue has already noted,

there have been strings in the educational area in regards to strin-
gent requirements, and you can go into the construction of schools,
you can go and get examples in regards to specific curriculums that
are required.

But can I give you a great example? There are States all over
this Nation that are taking charge and making sure that the flexi-
bility that is there, they are utilizing it. For example, if we look in
the education area, there are State legislators and governors all
over this Nation that are having special sessions funding education
because that is an important priority to their State. Other States

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00040 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



34

are having special sessions on environmental policy because that is
a specific interest in that State. Counties and cities are having spe-
cial revenue directed for sensitive lands. In Palm Beach County,
where I am from, we created a taxing authority for children’s
issues, children’s services taxes.

These are examples to show that if we have the flexibility and
if we are not preempted by the requirements of the Federal Gov-
ernment, we deal with our issues based upon the concerns and the
desires of the people that live in those communities, and I think
that that is the real model that we would like to be able to share
Nationwide and that Congress understands.

Cities, States, and counties in this Nation are not usurping their
responsibility. In fact, if we are concerned about education in our
State, if you are not preempting us and giving us all of the addi-
tional requirements, we will have a special session and we will put
money into education if that is our State priority. But we would
like that flexibility, and some cities around this Nation are buying
sensitive properties through a general obligation bond of the citi-
zens of that community because that is their interest.

So there are some examples and models throughout this Nation
that I hope we keep in mind through this process that are working.
As you said, Mr. Chairman, government officials all over this Na-
tion are prepared to provide the services, Senator, that our citizens
want.

Senator EDWARDS. The word that comes to mind is a word I have
heard the Speaker use on occasion, is empowerment. It seems to
me that we want less of our Federal tax dollars spent on this bu-
reaucracy up here in Washington and more of it spent to empower
State and local governments to do the kind of job they need to do
and are well-equipped to do, in my judgment. Do you agree with
that, Speaker Blue?

Mr. BLUE. I agree with that, Senator. And the other thing, when
we look at the wide range of issues, it is further empowerment, but
also allowing us to use a power that at least historically we have
had or perceived that we have.

If you just look at the areas where preemption gets to be a hot
topic, at least in NCSL corridors, it is tort reform, areas that tradi-
tionally have been the domain or bailiwick of the States. Right
now, we have serious discussions on what kind of preemption there
will be to insulate various entities from Y2K potential tort liability.
Those are issues that States are best suited to deal with. Those are
issues that, historically, States have been empowered to deal with.

To have the Federal Government intrude in that area, whether
it is commerce or other areas, and preempt us out of the fields, we
think does not serve the purposes of the Federal system that we
are a part of. And you can go down the list, of product liability and
a wide range of different issues where there has been serious dis-
cussion of preempting State authority to act in ways the States are
best suited to act.

Senator EDWARDS. I could not agree with you more. All I have
to say, I have ultimate confidence in State and local governments’
abilities to act in those areas and to act intelligently and thought-
fully and with respect to their specific local concerns, which is what
I think we ought to all be thinking about.
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Let me just say, Mr. Chairman, thank you very much. I want to
say thank you to Speaker Blue. Mr. Anthony, thank you for being
here. It is always an honor for me to be in the presence of our
Speaker.

Mr. BLUE. Thank you.
Chairman THOMPSON. Thank you very much. Senator Lieberman.
Senator LIEBERMAN. Very briefly. I am sorry, gentlemen, I had

to be in and out. I thank you for your testimony and your interest
and your leadership generally.

I was actively involved in the activities here that led to the mora-
torium on taxation regarding Internet sales, and part of the reason
for the moratorium was the complication of the issue. I do not
know whether you have any thoughts today about it, but we are
taking some tried and true federalism principles that have been ap-
plied to interstate commerce, but we are applying them to this ex-
traordinary new highway, as they say.

The question that puzzled a lot of us, because we see this trend
developing—more and more sales going on e-commerce and, there-
fore, more and more revenue being deprived to the State and local
governments from sales tax—but whom do we tax and how do we
do it? Does the sale occur in the place where the person is sitting
in front of their PC? Does it occur in the State where the head-
quarters of the seller is? Does it occur maybe in some third State
where they have their warehouse from which they dispatch? Does
it occur, as some have alleged, where the Internet service provider
happens to be located, where all the connections are happening?

It is really serious, and again, having come from State Govern-
ment myself in a State that has been primarily dependent on the
sales tax for its revenue, this has real serious implications. But the
question is how to make it rational and fair and not deprive the
States not only of the revenue, but, as you have said, of the inde-
pendence that comes, of the strength that comes with an inde-
pendent source of revenue. Do you have any thoughts about that
this morning?

Mr. BLUE. I have a few. First, I agree with you that there are
some very serious questions raised in e-commerce. You get the
situs question, certainly, and it is as compelling as any.

Senator LIEBERMAN. Right.
Mr. BLUE. I think that this may be the kind of situation that

does not question the States’ rights to a revenue stream but raises
a challenge for the States and localities in partnership with the
Federal Government and the Congress to come up with some solu-
tion by defining those issues and still collecting the revenue. It may
cause us to create different kinds of mechanisms for doing what all
50 States are uniquely qualified to do. Every State—well, not all
50, I think there may be four or five States without a sales tax,
but that is the one strength of State tax officers and revenue collec-
tors around the country. They are experts in collecting sales taxes.

Senator LIEBERMAN. Right.
Mr. BLUE. We distribute them back to the local government.
But it may call for some kind of partnership developed at the na-

tional level so that you cannot skip from State to State or deciding
the question that we ran into. Congress can deal with that because
of its commerce powers while we can at the State level and you can
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determine how to aid us in doing what we have to do in order to
deliver the services to our people.

I do not at all question the need for a serious study. The morato-
rium may have been appropriate. I just would say that if, in fact,
it is going to take us a long time to do something about it, the
forces build up so quickly that after we have decided what to do,
it may be a little more difficult to do it when you are dealing with
a $100 billion stream of commerce as opposed to a $5 billion stream
of commerce.

So we think there is some urgency about it. We know that the
Committee that was appointed to look at it has not met. We know
about the challenges of its composition. But something has to be
done. We have appointed a committee within the National Con-
ference of State Legislatures to study all of the aspects of e-com-
merce and, hopefully, come up with some suggestions, and rec-
ommendations, that we can share with you here in Congress.

Senator LIEBERMAN. That is a fair point. Interestingly, your an-
swer reminds me that in all the discussion we had leading up to
that bill, nobody was talking about, or wanting, the Federal Gov-
ernment to become the tax collector. It was really more a question
of how you rationalize the claims that competing State and local
jurisdictions might have to tax this new form of commerce. Even
if anybody thought about it conceptually, it was as a way to collect
the taxes to then return them to the State and local governments,
but I do not think there is much interest here in having the Fed-
eral Government develop the capacity or the whole bureaucracy re-
quired to begin to collect sales taxes, essentially.

Mr. BLUE. What we are concerned about, Senator Lieberman, is
that we do not experience what so many of us went through in the
late 1980’s or early 1990’s by coming up with a way to tax or to
get the revenue from this source that we get from any other sale
and 60 days later it has changed its situs. In the 1980’s, those of
us at the State level addressed the use of incentives that States
were giving to lure companies from one State to the other, and we
know that with e-commerce, it is easy—in fact, you can move it in-
stantaneously.

So from the Federal level, we need some ability to ensure that
it does not jump across the North Carolina mountains over into
Tennessee and you constantly are chasing an object that you can-
not catch.

I know that there is serious discussion on us guaranteeing that
the VAT tax will be collected for the European Community, and so
there may be some other ways that we can look at what we do for
States within this structure to collect sales tax on e-commerce. But
I am saying that it is the kind of thing that is challenging, but cer-
tainly we ought to be able to rise to the instance.

Senator LIEBERMAN. To deal with it. Mayor, do you want to add
anything?

Mayor ANTHONY. I agree with Representative Blue. Clearly, as
local governments, we think that the State level is where it is hap-
pening in regards to the revenue collection. The National League
of Cities has been discussing and debating this process for the last
2 years in preparation for this commission. We do agree that more
research is needed, but the arguments that have been made to cre-
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ate confusion, in a sense, of saying that we have 50 different States
and 50 different collection processes is one that I think goes back
to the concept that we do not think that State and local govern-
ments are able to manage and create policy for their own constitu-
ents and their own future, and, in fact, we are. We are prepared
to deal with this.

I personally think that the State in which the recipient receives
the product is where the tax is collected. The report may not, in
fact, come back and say that. It may be greater minds than mine,
because I am a little country boy from South Bay, Florida, but——

Senator LIEBERMAN. Yes. The Chairman tries to pull that line on
me every now and then. [Laughter.]

Mayor ANTHONY. But I think that that is the answer there. But,
again, we can go through a process of research to come up with one
that I think is appealing to the partnership that we have created
through the Big 7 to resolve this issue.

Senator LIEBERMAN. Good. I look forward to working with both
of you and your organizations on it. Thanks very much.

Chairman THOMPSON. One of the things in listening to that that
I am reminded of is the conflicts of law question. I never could fig-
ure it out in law school, but it is there. Each State has its own
rules as to the conflicts of law that it will apply. You think about
the law of contract. Some States apply where the contract was exe-
cuted, some where it was consummated, some where it was per-
formed. Some recognize that if you put in the contract that this is
the State law that will apply.

So the point is that States are used to dealing with rather com-
plex situations. There are accusations sometimes of forum shopping
and things of that nature that would be under any kind of a sys-
tem. But we have a rather, for, I guess, at least 150 years or so,
a rather complex set of 50 different sets of rules as to how they
apply, conflicts of law situations that involve transactions across
State lines with regard to very complex commercial transactions.
We are not flying blind here. It is nothing that we cannot do.

Thank you very much, gentlemen. You have been extremely help-
ful and we really appreciate you being here. We look forward to
working with you in the future.

Mr. BLUE. Thank you.
Mayor ANTHONY. Thank you very much.
Chairman THOMPSON. Thank you very much.
I would like to introduce our third and final panel. Professor

John McGinnis is joining us from Cardozo Law School. He will be
followed by Dr. William Galston, Director of the Institute for Phi-
losophy and Public Policy.

Gentlemen, thank you very much for being with us here today
and for waiting through this long morning, but we certainly want
to hear from you. Professor McGinnis, would you like to start?

TESTIMONY OF JOHN O. McGINNIS,1 PROFESSOR OF LAW,
BENJAMIN N. CARDOZO LAW SCHOOL, YESHIVA UNIVERSITY

Mr. MCGINNIS. Thank you very much, Mr. Chairman. I would
like to make my full statement a part of the record. I am very
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grateful to be here today to talk about constitutional federalism,
which is the cornerstone of our government. I would like briefly to
talk about the virtues of constitutional federalism and then about
how to revive it.

Chairman THOMPSON. Your full statements will be made a part
of the record, to whatever extent you want to summarize.

Mr. MCGINNIS. Constitutional federalism is the most important
structure of our Federal Government. It is a happy paradox that
two interlocking governments can lead to better governance but
less governance than one unitary State. The way the Constitution
does that is to create two sets of governments, each limiting the
other.

The Federal Government was limited by the enumerated powers.
Essentially, the Federal Government domestically was given the
power to create a national free market. But that very power limited
the State Governments, because the State Governments had to
compete in that market. Therefore, any exactions they took from
their citizens would tend to cause their citizens to move, or move
their capital elsewhere, and so that was a limitation on State gov-
ernments.

But federalism also made governance better. It made governance
better because it created a marketplace for governments. States
had to compete, to create public goods, the public services that the
market and the family cannot provide. There was pressure on them
because they were in this national marketplace, this competitive
marketplace among themselves to produce better services at lower
costs.

Finally, the other most important virtue of federalism was that
it pushed decisions down to the people. Adam Smith, in fact, said
that benevolence is much more likely when people live among one
another, and social solidarity and civic responsibility comes most
easily in our communities. That is the other reason that federalism
is part of a greater principle of subsidiarily, of trying to push deci-
sions down to the people in the smallest possible community.

These are very great virtues. Unfortunately, our federalist sys-
tem in the last 60 years has been very much frayed. In my testi-
mony, I go into the reasons for that, but suffice it to say that we
really no longer have a doctrine of enumerated powers. The Federal
Government has plenary spending, and regulatory authority, and
in my view, the consequences have been extremely unfortunate.

The Chairman has put up, I think, a very useful graph, because
one of the most important consequences is that both our State Gov-
ernments and our Federal Government tax and spend less effi-
ciently than they did when federalism was at the height. I will just
give you one statistic to show that. When federalism was at the
height, which, I think, was around 1910, before the Sixteenth and
Seventeenth Amendments, the Federal Government spent around
1 percent of GNP domestically on programs. Today, it spends 17
percent.

But it is not only the effects on our economy that are troubling.
To me, the most worrying aspect of federalism’s decline is the effect
it has on our civic life. Because most government happens far
away, apart from citizens’ communities, citizens feel more alienated
and distant from government.

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00045 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



39

And finally, because the Federal Government now has plenary
spending and regulatory authorities, there are really no clear de-
marcations between the State and the Federal Government and
that leads to a serious problem in accountability. If both govern-
ments can do the same thing, Federal officials can avoid account-
ability by seeming to make a State official be responsible for the
action the Federal Government has undertaken.

So what I think we need today to do is to think about how to
revive constitutional federalism, to do what Governor Leavitt said,
create a new system of enforceable federalism. I am very pleased
to support the draft bill of the Chairman of this Committee, which,
I think, goes straight to the issue of accountability, the third dan-
ger to which the decline of federalism has led us.

The problem of preemption today is that the State laws can be
preempted without the Congress making a conscious decision to do
that, and that is a serious problem. Happily, the Chairman’s bill
would require Congress to provide reasons in a legislative report
for its decision to preempt State law and the bill would also declare
that no legislation or regulation would preempt State law unless it
expressly so stated or it was in direct conflict.

This bill would encourage deliberation before preemption. It
would also make it impossible for Federal judges to make decisions
about preempting State law without express congressional author-
ization, and that is very important, because one of the protections
the States still have in our system is that representatives are elect-
ed from the States and it is important that they make the decisions
clearly and expressly to preempt State law.

But I must confess that I think this bill in itself is not sufficient
to restore constitutional federalism. Unless the Federal Govern-
ment is constrained constitutionally from spending and regulating,
interest groups will bypass States and obtain spending and regula-
tion on their behalf from the Federal Government. One-stop shop-
ping is not only easier, but it avoids the competitive pressures that
inhibit States from adopting special interest legislation.

Therefore, I would actually like to suggest that many of the other
kinds of framework legislation and constitutional amendments that
this body is considering to constrain the Federal Government are
actually very important pieces of federalist legislation. I would
point to the balanced budget amendment in this regard and the
amendment which the House of Representatives has recently voted
on, and voted with a majority, not the necessary two-third major-
ity, to require a supermajority to raise taxes.

An amendment that would restrict both debt and taxes would
force individuals and interest groups back to their States. There
would be, then, constraints on the ease with which the Federal
Government could spend, and the advantage of that would be the
Federal Government would again be a limited government and
there would be restraints on that graph showing us the taxes that
have gone up so far in the past 80 years. And States and localities
would become once again the main repository of spending, and
competition among them would be revived.

Similarly, I think that one should also consider framework legis-
lation and, if necessary, a constitutional amendment to make it
very much harder for the Federal Government to devolve regu-

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00046 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



40

1 The prepared statement of Mr. Galston appears in the Appendix on page 195.

latory decisions on Federal agencies. If Congress itself has to make
the decisions on regulations, the Federal Government can regulate
substantially less. And once again, I think that would reinvigorate
States, because everyone would look primarily to them for regu-
latory activity. We need to think of how to reinvigorate States con-
stitutionally.

I would add that none of these proposals would get rid of the
Federal Government. The Federal Government could still operate
to raise taxes, to raise debt, to spend more money, when there was
a substantial national consensus. That is what a super-majority
rule would require. They could still regulate if they were willing to
take the hard work of making the regulations themselves rather
than simply delegate these responsibilities to the State agencies.

But these two kinds of reforms would once again reinvigorate
federalism and bring the States back to their proper place in our
Federal system. Thank you, Mr. Chairman.

Chairman THOMPSON. Thank you very much. Professor Galston.

TESTIMONY OF WILLIAM A. GALSTON,1 PROFESSOR, SCHOOL
OF PUBLIC AFFAIRS, UNIVERSITY OF MARYLAND AT COL-
LEGE PARK

Mr. GALSTON. Mr. Chairman, my name is William Galston. I am
a professor at the University of Maryland’s School of Public Affairs.
I must say, it is an honor for a private citizen representing no one
except himself to be invited to testify on a matter of such funda-
mental importance to our Nation.

As you know so well, federalism is not a new question for our
country. Indeed, it is the oldest question. It is the first question our
founders faced in framing our Constitution and then in defending
it against its many adversaries.

Confronted with the manifest inadequacies of the Articles of Con-
federation, the founders set out to strengthen the power and au-
thority of the central government. They did so for three reasons
that have shaped our history, and in my judgment, remain relevant
today. First, to enable the American people to promote the common
defense and general welfare of the Nation as a whole, as distinct
from its parts. Second, to build a continental market free of inter-
nal barriers to the flow of commerce. And third, as James Madison
emphasized in Federalist No. 10, to defend the rights and interests
of individuals and minorities against the potential injustice of local
majorities.

Not surprisingly, the Framers’ efforts encountered staunch re-
sistance from State officials who feared the loss of prerogatives and
power if the new Constitution were ratified. In response, the sup-
porters of the Constitution formulated a theory of federalism,
memorably articulated in the Federalist Papers. In the interest of
time, let me very briefly summarize the key points.

First, the system established by the new Constitution is neither
a pure federation nor a pure centralized national government, but
rather an historically unprecedented composite in which there
would be concurrent jurisdiction over many matters, as well as
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some exclusively reserved to the States or to the Federal Govern-
ment.

Second, the Constitution invites and guarantees an ongoing ten-
sion between the States and the Federal Government, a tension
that, like the struggle among the branches of the Federal Govern-
ment itself, helps secure the people’s liberties.

Third, in this ongoing struggle, the States will endeavor to ex-
pand their powers at the expense of the union, as will the National
Government at the expense of the States.

Fourth, neither party to the struggle enjoys superior wisdom, vir-
tue, or legitimacy. Both are trustees of the people, constituted with
different powers to pursue different public purposes, ultimately an-
swerable to the people alone.

There is no question that, in practice, Federal power has grown
substantially over the past 2 centuries. It is important to under-
stand why. This growth stems in part from classic Supreme Court
decisions early in our history by Chief Justice Marshall that estab-
lished broad, rather than narrow, interpretations of the necessary
and proper Commerce and Supremacy Clauses. Federal authority
was further expanded by the Civil War, which led to constitutional
guarantees for the privileges and immunities of national citizen-
ship, created for the first time in the wake of the Civil War.

Growth of Federal Government also reflects key 20th Century de-
velopments, such as the rise of an advanced interdependent indus-
trial economy, a national economic emergency that overwhelmed
the capacity of States and localities, a series of global military and
security challenges, the struggle to secure in practice the rights of
equal citizenship guaranteed to all Americans in theory, and the
emergence of new challenges, such as environmental protection,
that could not be fully addressed by States and localities acting in-
dividually.

These considerations remain relevant today, in my judgment,
and argue for continued vigorous Federal power in the 21st Cen-
tury. Nevertheless, it is clear that Federal authority is not and
should not be unlimited. As James Madison says in Federalist 39,
under the Constitution, the States retain ‘‘a residuary and invio-
lable sovereignty.’’

Courts have argued and will no doubt continue to argue about
the precise extent of the matters reserved to the States, but the
general proposition that the Framers intended a constitutional sys-
tem with dual sovereignty is not open to serious doubt, and I would
add, Mr. Chairman, that in the past decade the Supreme Court, in
a series of cases, has endeavored to restore a brighter line between
Federal and State authority, particularly in cases concerning the
Commerce Clause.

It is equally clear from a constitutional as well as practical
standpoint that States and localities should play a key role in for-
mulating and implementing public policy, and in my prepared writ-
ten testimony, I list a number of reasons why.

Roughly speaking, the half century after World War II has been
divided into two fundamentally different eras. In the first of these
eras, for reasons stemming largely from the civil rights struggle,
the States were seen as the problem and the Federal Government
took the lead. The second era turned this assumption on its head.

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00048 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



42

The Federal Government was labeled the problem and devolution
the solution. In my judgment, each of these assumptions rep-
resented, at best, a partial truth.

It is only recently that our governing institutions have begun to
create a new synthesis, a contemporary federalism that balances
distinctive Federal and State capacities and is responsive to our
changing circumstances. Key examples of this progress include the
Unfunded Mandates Reform Act, welfare and Medicaid reform, and
the new children’s health insurance program. All of these were en-
acted with substantial bipartisan support in the Congress and
could not have succeeded without cooperation between Congress
and the Executive Branch.

The challenge now is to maintain the progress towards this new
synthesis, what Governor Leavitt earlier this morning called the
golden mean. To this end and in conclusion, Mr. Chairman, I would
urge the following points.

First, in many areas, it will prove productive to form a new form
of Federal-State partnership in which the National Government es-
tablishes general public purposes and provides resources which the
States decide for themselves within very broad guidelines how to
employ.

Second, the National Government cannot retreat from its obliga-
tion to protect the rights of individual citizens, whether these
rights are established by the Constitution or by legislation. The dis-
charge of this obligation will not always, sadly, be consistent with
the preferences of other actors in the Federal system.

Third, given the continuing importance of guaranteeing a free
and open national market, we must be open to the possibility that
economic, technological, and social changes will require the recon-
sideration of long-established Federal-State relations in particular
sectors. Telecommunications, the Internet, banking, health care,
and education are examples of areas where such rethinking may
well be in order.

Fourth, it is likely that not all changes in the Federal system
will point in the same direction. In some cases, the roles of States
and localities will be significantly enhanced, while in others, the
Federal Government may be called upon to exercise new leader-
ship. A uniform approach is unlikely to promote the public good in
every instance. Not every assertion of Federal power is justified,
but not every restriction of State and local authority is unjustified.
I would, therefore, recommend caution in the face of any proposal
that represents a generalized presumption either for or against any
particular level of the Federal system.

Thank you for giving me this opportunity, and, of course, I will
be happy to respond to any questions.

Chairman THOMPSON. Thank you very much.
Gentlemen, I really appreciate you being with us. We are dealing

with fundamentals here, constitutional law, the fundamentals that
form the basis of our constitutional law, and we are dealing with
the question, essentially, of power, are we not? It is part of our sys-
tem of checks and balances, our system of federalism, and who is
going to exercise the power of government and the kind of balance
we strike and so forth.
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I think that, as always, the philosophical basis on which we pro-
ceed with these bills and so forth is very important. We need to
think that through. What is it we are trying to do? What direction
should we be going in, being mindful of the fact that we are not
going to, certainly by legislation, cure all the problems or set things
right in and of itself. I think it is a question of which direction we
go in. Where are we and what direction do we need to go in?

It certainly does seem like the trend has been in a particular di-
rection. There have been fits and starts, but when we look at the
areas in which we have had devolution, really, it has to do with
giving States a little more authority to implement Federal policy,
essentially, is what we are talking about. We celebrate it and I am
delighted for it, but that is kind of what we are talking about. I
think even the court decisions, like in the Lopez case, for example,
the school guns case, well, we solved that by one sentence, I guess,
in the next bill that says it does affect interstate commerce, or
something like that.

It seems pretty clear that the trend and the direction is pretty
much one way and by legislation we are trying to, in some way say,
‘‘Wait a minute, let us think about it a little more before we go any
further.’’

I guess my first question is whether or not because of reasons
that people give, such as the technological revolution, such as the
global economy, such as the industrial marketplace that we have
now, whether or not this is a natural and inexorable force. Does all
of that militate toward moving away from traditional concepts of
federalism? I mean, is this something that is natural and to be ex-
pected? If it is, is it inherently bad?

I take it, Professor McGinnis, you think that perhaps it is not
necessarily inevitable, that these things perhaps do not necessarily
lead one to conclude we should move away from federalism, and
that you would think that if we did that, that would not be a good
result. Am I characterizing your position correctly?

Mr. MCGINNIS. Yes. I think that is absolutely right, because I
think federalism depends on issues about human nature that are
unchangeable. Federalism was a way of trying to limit government,
and limiting government is a problem of human nature, as I sug-
gest in my testimony. The problem is, we need to have a govern-
ment that protects our liberties and our property, but a govern-
ment that is powerful enough to do that can also threaten our lib-
erty and property.

Chairman THOMPSON. The fundamental debate that kicked our
government off had to do with different views of human nature, did
it not?

Mr. MCGINNIS. That is correct.
Chairman THOMPSON. Can it go back as far as Burke and Rous-

seau, perhaps, in terms of——
Mr. MCGINNIS. Well, I think it does. It goes back, really—I think

much of our debate in this country still goes back to Rousseau on
one hand and to the Framers on the other hand.

Chairman THOMPSON. And how our forefathers viewed the
French revolution and all that, the nature of man.

Mr. MCGINNIS. I think that is right, and our Framers and people
like John Adams were very skeptical that you could ever believe in
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the complete beneficence of government. That is why having a
structure in which the governments somehow compete with one an-
other is so crucial, I think, to good government and to limited gov-
ernment. I do not think changes in our technology really transform
that fundamental issue.

Maybe we have to change the way we deal with things in certain
incremental ways, but it does not change the problem fundamen-
tally, because after all, government is still about ultimately the ex-
ercise of force, either through enforcing contracts usually, through
the police or through the military. And given that it is the exercise
of force of some set of individuals over another set of individuals,
we have to think about restraining government and new technology
really does not change that.

I would say that it is harder to protect federalism today for one
reason. I think people have less of an attachment to their States
than they did in 1787. General Robert E. Lee said, ‘‘I will fight for
my country,’’ his country meaning Virginia, in the Civil War. That
is inconceivable to us today because of changes in transportation,
in communication. But that may mean, actually, we may need to
make our governmental structures more protective, not less protec-
tive of federalism, because federalism is so important to preserve
this principle of subsidiarily to protect against the ambition of
human nature that is unchangeable.

Chairman THOMPSON. Plus the fact that the cost of being wrong
at the Federal level has gone up, has it not, in terms of reaching
for solutions to some of these problems. If you decide what that so-
lution is and you impose it on the 50 States, there is a greater con-
sequence to that than if each State was trying to come to its own
conclusion on these things.

Professor Galston, you suggest that we approach these things
with no presumption either in favor of federalism or against it. We
all pay lip service to federalism as an inherently good thing. What
I take it you are saying is that depends basically on the cir-
cumstances. Clearly, each level of government has its proper role.
Clearly, they are interrelated and interdependent, to a certain ex-
tent, and you have to look at the given situation as to whether or
not this particular policy is wise.

So does that not leave us with any ability to set a criterion as
to what we follow? Should we have a standard when these issues
arise as to fundamental principles, as Professor McGinnis suggests
there are still present, on which we can bounce these various
issues that we are always facing off of? Do you feel that there can
be or should be some kind of objective standard that we apply in
each of these cases?

Mr. GALSTON. I think that there should be operating presump-
tions that are appropriate to different policies. So, for example, in
the area of education, there is a history in this country which is
backed, I think, by our constitutional tradition, as well, that cre-
ates a presumption in favors of States and localities and against
the Federal Government. That presumption can sometimes be re-
butted for cause, but it is clear where the burden of proof lies.

Chairman THOMPSON. Why is that? Is that not rooted in the Con-
stitution itself? Of course, that specific point is not dealt with in
the Constitution, but traditionally, it has been assumed that this
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is a State and local matter based upon the Tenth Amendment or
whatever other provisions you might want to look at. Is that not
constitutionally based?

Mr. GALSTON. Absolutely. But now consider the example that
Senator Lieberman gave a few minutes ago of Internet regulation.
It seems to me, it is much harder to approach that question with
a clear set of presumptions in one way or another, because on the
one hand, you have technological change inserted into the require-
ments of the national marketplace, which is increasingly func-
tioning in a global economy, as we are all aware, and on the other
hand, you have a profound, important, and growing set of inter-
actions with State and localities’ ability to raise revenues.

So it seems to me it is a question of prudence, judgment, and bal-
ance to have a dialogue across the lines of the Federal system to
come up with a solution that accommodates the different interests
as much as possible, and that is an example of the sort of thing
I had in mind.

Chairman THOMPSON. I take it, basically, you would look at it
sort of as each side has a competing constitutional basis it can rely
upon. One side has the Tenth Amendment; the other side has the
Necessary and Proper Clause and the Supremacy Clause and the
Commerce Clause. In any given situation, we look at all of that and
come up with a solution based upon the facts of the situation, not
necessarily historical interpretation as to those particular constitu-
tional provisions.

As the Professor points out, the Constitution theoretically re-
mains the same. As we all know, through interpretation, it changes
some. Technology is always changing. How do we strike the bal-
ance? Then I will let Professor McGinnis comment.

Mr. GALSTON. The Constitution——
Chairman THOMPSON. I am just trying to get kind of an analyt-

ical framework. What do we go through? It is not going to be a
matter of, well, what do we think this morning would be smart to
do. I mean, we do have a Constitution to deal with.

Mr. GALSTON. We do, indeed, and the Constitution has a text and
it also has a history of interpretation, which I alluded to very brief-
ly in my remarks. So, as I think Professor McGinnis would agree,
the meaning of the Commerce Clause has been elucidated in a se-
ries of Supreme Court decisions stretching back almost to the be-
ginning of the republic. There was a great debate between the
forces of Alexander Hamilton and the forces of Thomas Jefferson
as to the presumption that should be brought to the interpretation
of the Commerce Clause, and I think most historians would agree
that the expansive Hamiltonian interpretation won out in those de-
cisions of John Marshall.

So that is part of our constitutional tradition. But to get to the
broader point, I do believe that in many cases, there will be com-
peting constitutional and policy and prudential considerations
which will be attached to different layers of the Federal system and
it is going to be a matter of judgment, prudence, and balance to
bring them into the most fruitful conjunction that best serves the
public interest. I wish I could give you a simpler bright line, but
I do not think it exists.
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Chairman THOMPSON. Do you want to comment on that, Pro-
fessor?

Mr. MCGINNIS. I would just like to comment on it briefly. Con-
stitutional federalism cannot only be a matter of prudence. That is
illustrated by difficulty with our structure now, because the States
really do not have any protections other than at the discretion of
Congress, and that in a political sense deprives the States of their
few defenses. It makes government bigger because interest groups
can always come to the Federal Government and essentially na-
tionalize debates and issues, and that is a problem.

The Framers’ Constitution did not make federalism a matter of
sufferance of the Federal Government, because they would under-
stand if it is not a matter of sufferance the Federal Government
would be where the presumption of action always would tend. It
would tend to the people who have the most power.

It is my sense in looking at the Constitution that these matters
were not really settled by Alexander Hamilton or John Marshall
but much more by the New Deal court, which largely eviscerated
all of the enumerated powers. Before that, there was not the ple-
nary spending authority and plenary regulatory authority in the
Federal Government, which we essentially have today.

Without some lines, and I have tried to suggest a new way of
drawing lines in my testimony, I think you do not have the con-
stitutional restrictions on government which the Framers thought
you needed to make the competition work, because they understood
that competition will not work if you have one side saying what the
rules are, one side both the umpire and the competitor. That is not
competition. So that is why I think you need to revive, as Governor
Leavitt said, an enforceable federalism.

Chairman THOMPSON. The strength of the National Government,
I think, to me, is evidenced by the fact that some of the people
pushing in favor of nationalizing some of these rules are normal
critics of the Federal Government, and many in the business com-
munity in this area because it is much easier to do business under
one rule. They look at all these issues in terms of that, what is
easier to do business, and it would be. But it goes directly against,
many times, in my opinion, concepts of federalism, which you
would ordinarily expect them to be supportive of.

Senator Lieberman.
Senator LIEBERMAN. Thanks, Mr. Chairman. That is a good

point.
Thanks to Professor Galston and Professor McGinnis for their

very thoughtful papers, and thanks to you, Mr. Chairman, for call-
ing them. Professor Galston is someone I have known for a long
time. He bears the burden of having spent much of his earlier life
in Connecticut. I am pleased to say that his parents are still my
constituents, and I have benefited greatly from his work over the
years, though, as they say in the preface to the book, I do not hold
him accountable for anything I have done with the ideas that he
has written.

Professor McGinnis, I am becoming familiar with your work and
I respect it greatly. Of course, you came to all of our attention as
one of those commentators during the recently concluded national
trauma.
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Mr. MCGINNIS. This is a much happier experience, Senator.
Senator LIEBERMAN. That is exactly what I was going to say. It

is much more pleasant for you to return to constitutional concepts
of federalism.

I thought that Professor Galston made an interesting point in his
statement, which is that over our history, one of the reasons why
the Federal Government’s power has grown is, ironically, to protect
the freedom of the individual, the equality of the individual, which
was, after all, the original motivating force of our founding docu-
ments, certainly the Declaration of Independence right of each indi-
vidual to life, liberty, and the pursuit of happiness. So it is ironic,
in a sense, that we have the big Federal Government having en-
tered, particularly in matters of civil rights, to protect the rights
of individuals.

I wanted to ask you, Professor McGinnis, just to give me your re-
action to that, and then to ask Professor Galston, and perhaps you,
too, to comment on the point that he makes in one of his four final
recommendations, which is that the discharge of this obligation,
that is, the obligation to protect the rights of individual citizens,
will not always be consistent with the preferences of other actors
in the Federal system.

Mr. MCGINNIS. Well, Senator, I certainly agree with the point
that civil rights have been a crucial addition to our Federal system.
Surely even regulatory federalism as I described it could not work
for people who could not move from their States, who could not
send their capital from their States, and so the Fourteenth and the
Fifteenth Amendment were crucial completions to even a system of
regulatory federalism. But they went beyond that in giving respon-
sibility to the Federal Government to enforce rights.

I think that system has generally served us well. My own testi-
mony, as you will note, did not call for what actually some people
who favor more federalism are in favor of—namely doing away
with the incorporation doctrine, for instance, of the Fourteenth
Amendment.

I think my focus is really on regulation and on spending rather
than on rights. I would say that it is not entirely clear to me that
every job and title of incorporation has always been good, because
I do think there is an experience, as Chairman Thompson has sug-
gested. It is particularly dangerous for the Federal Government to
get things wrong, and the Federal Government can even get things
wrong on rights. It can get things wrong on the relations between
civic responsibility and rights in a variety of areas.

So if I were to discuss the incorporation doctrine, which I do not
in my testimony, I would try to figure out ways of tempering that
and allow some competition even among rights to happen among
the States, but with the basic rights being protected by the Federal
Government.

So I agree, that civil rights are a very important completion of
our Federal system. But I think civil rights are really not largely
the cause of the pictures Chairman Thompson has given us today,
the huge growth in government. My focus on reviving regulatory
federalism would not be so much to do away with our centralized
structure of rights but our centralized system of spending and reg-
ulation. I understand they cannot be completely disentangled from
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one another, but I think there can be some kind of separation be-
tween civil rights and budgetary matters.

Chairman THOMPSON. Professor Galston, I wonder if I could in-
vite you to comment a little bit more on the concept, and also per-
haps to indicate that, now that we are in a time where devolution
seems to be more in favor, whether this means either that indi-
vidual rights do not need the protection of the Federal Government
anymore or whether they are, in some sense, thereby jeopardized
in the face of State and local majorities.

Mr. GALSTON. Let me begin by saying that it is a matter of na-
tional consequence when the Federal Government gets things
wrong. The Chairman is absolutely right about that.

But in the area of civil rights, the Federal Government got things
wrong for 100 years not by acting but by refraining from acting,
and I think there is an important historical lesson in that.

Senator LIEBERMAN. Right.
Mr. GALSTON. So the logic of that argument points in both direc-

tions.
I think there is a substantial measure of agreement on the gen-

eral point here, but I do want to underscore something that was
in my written testimony. Namely, these rights can be created by
acts of Congress as well as by legitimate constitutional interpreta-
tion. For example, the Americans with Disabilities Act, I believe is
going to have and is already having profound consequences, not all
of them entirely welcome, for State and local actors and for the pri-
vate sector, as well.

I have not heard an orgy of reconsideration in the halls of Con-
gress as to the wisdom of that legislation, and that would be a con-
temporary example where the Congress in its wisdom, across party
lines and with full cooperation of the legislature and the executive,
created a new, enforceable right, which, whether we like it or not,
enhances the power of the Federal Government in many respects.
Now, perhaps on this panel, we could renew that debate right now,
but I happen to think that it is going to take some prudence in
judgment and perhaps even some legal tussles in order to come out
with a balanced enforcement strategy for that act. But it is there,
and I think, on balance, it is a good thing for those individuals and
for the country as a whole that it is there.

Senator LIEBERMAN. Thank you both for those answers.
Let me take up the discussion that the value, that both of you

commented on and the intention of the Framers in creating a Fed-
eral system to protect interstate commerce. That inherently in-
volves some limitation of State and local authority. My question
is—although I am mindful of what you said, Professor Galston,
which is that you are wary in this area of any generalized pre-
sumption for or against any particular level in the Federal system,
that it is hard to make broad-based rules here—but to continue to
maintain the interstate commerce, the free market nationally, in-
evitably entails a curtailment of State and local authority in some
cases.

Maybe I will direct this to you first, Professor McGinnis. What
is the overview? If you were going to construct some rules here for
when we should do that and when we should not—of course, there
is a great body of constitutional law in this area and I am asking
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you one of those questions which your colleagues at your university
would give you some good responses for, suggesting the impropriety
of the question—what would you respond?

Mr. MCGINNIS. I think, first of all, I would say that as a matter,
just if I were to advise you, as a matter of constitutional law, es-
sentially, you can do what you would like in the Federal Govern-
ment today, as I think Senator Thompson very nicely suggested.
Even the Lopez decision can easily be gotten around. In my class,
I tell the five ways of getting around the Lopez decision and allow-
ing that regulation at issue in case to go through, consistent with
our structure now.

So the question really is a matter of prudence under current law,
and I would suggest, at least under our current system, that Fed-
eral responsibility really is about allowing markets to be open, pre-
serving the free flow of goods and services among States. That is
the crucial role for the Federal Government to protect, against reg-
ulations that would be parochial in the sense of favoring citizens
of one State against one another, they should be done away with
either by an act of Congress or even perhaps through the dormant
Commerce Clause.

But otherwise, I think, in regulations—where there are not
spillovers between the States—where the costs of the regulation
are borne by the people in the States, either in labor regulation or
in some kind of environmental regulation, then I do not think the
Federal Government should generally step in, because I think
economists have suggested that when there are not large spillover
effects between the States, and I would argue that there are a vari-
ety of regulations, that do not have a lot of spillovers among the
States, that the State regulation imposes costs on wages and people
in their States can make a good trade-off between the benefits of
regulations and loss in wages. They may make a different trade-
off in Alabama and they may make a different trade-off in Con-
necticut.

But that is, in my view, the appropriate distinction between the
Federal Government’s role and the State’s role, the Federal Gov-
ernment simply opening borders and dealing with spillover effects
and the States dealing with regulations that largely have effects
only within their State, or effects largely within their State.

Senator LIEBERMAN. Professor Galston, let me ask you to just
comment a bit more and expand on the statement you made in
your testimony, which is that we have got to be open to the possi-
bility that economic, technological, and social changes will require
the reconsideration of long-established Federal-State relations in
regard to the free and open national market. What were you think-
ing of?

Mr. GALSTON. Well, nothing that the Senate of the United States
has not been thinking about for quite some time, and the Congress
of the United States as a whole. Jim Leach, for example, has given
a series of interesting speeches over the past couple of years sug-
gesting that changes in the national economy, global capital flows,
etc., require a fundamental reconsideration of the way we legislate
and regulate in the area of banking. People disagree as to the rem-
edy, but I think everybody agrees that we are in a new world, eco-
nomically speaking, that is going to require some new thinking.
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Similarly, as we have mentioned more than once this morning,
the Internet is changing everything and its impact goes well be-
yond the very important consequences for State and local capacity
to raise revenues. It is reconfiguring relationships in a way that
the Congress of the United States is going to have to take cog-
nizance of, in a way that is consistent with our Constitution, the
Commerce Clause, etc.

I could go on and on with example after example of economic, so-
cial, and technological change which is forcing us to rethink and
react and do things differently, whether we like it or not.

Senator LIEBERMAN. Professor McGinnis, at one point in your
testimony, you described the passage of the Sixteenth and Seven-
teenth Amendments as unfortunate, and I wondered if you be-
lieve——

Mr. MCGINNIS. I did not quite say they were unfortunate. I just
said they had consequences that were.

Senator LIEBERMAN [continuing]. Consequences which were de-
partures from the intention of the Framers. The irresistible ques-
tion is, do you think that the direct election of Senators was an un-
fortunate departure?

Mr. MCGINNIS. Senator, I certainly think that it was an inevi-
table departure with the sense of the importance of popular sov-
ereignty and popular democracy, and certainly I am not here to
urge, particularly before this body, an amendment to get rid of it.

But I would say, though, that the amendment had consequences
that we have to think of for our Federal system, and I am with
Governor Leavitt in that. The whole burden of my academic work
is to try to think of new ways of limiting government that are ap-
propriate to our era. You cannot go home again to the original Con-
stitution. You cannot get rid of the income tax. You cannot get rid
of the direct election of Senators. But you can think of what is a
constant problem in any era, which is how to deal with the Fram-
ers’ eternal questions about human nature, the questions about
how do we protect ourselves from government and make the limita-
tions appropriate to our era, and that is what I have been trying
to do in my testimony.

So, no, it is no part of my testimony to eliminate them or to say
that they were wrong, just to say that we need to do some compen-
satory work now.

Senator LIEBERMAN. That is a good point. Of course, each of our
reaction to the Seventeenth Amendment would depend upon our
evaluation of the sentiment of our respective State legislatures. But
it was a significant change and, of course, had effects on our serv-
ice since then.

Thank you both very much. Mr. Chairman, thanks for an inter-
esting hearing.

Chairman THOMPSON. Thanks very much.
I am going to take another minute or two. We touched on some

court decisions. Just generally, I would be interested in your views
as to the significance of some of the decisions. We pointed out some
of the limitations of Lopez, the Pritz decision, a couple of others
that seems to indicate that courts, maybe the Supreme Court, is
tilting back the other way a little bit. Do you see very much signifi-
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cance in that? Does it portend things for the future? How would
you categorize it?

Mr. MCGINNIS. I think there are two issues. I raised two kinds
of issues in my testimony, first that the dissolution of federalism
has hurt government accountability and second that it has also
simply made government bigger because it has given the Federal
Government more power.

I think on the accountability issue, the court has done a pretty
good job, or it has done a fairly decent job of starting to make the
Federal Government at least accountable for the decision it makes.
Because of the current court Congress cannot, for instance, tell the
State legislatures to pass legislation that Congress would like, be-
cause that is the basic problem of accountability because people are
then confused. Who is responsible for this limitation on our liberty?
And I think, similarly, the Pritz case is very important in pro-
moting accountability.

However, I do not see that the court has really changed the fact
that the Federal Government has plenary, regulatory, and spend-
ing authority, and I think, Mr. Chairman, you were absolutely
right in just referring to what happened after the Lopez case. You
essentially were able to pass the same bill by changing it just
slightly, and you could have passed it in a variety of other ways
by making it a condition of Federal spending. So I do not think it
has changed that, and——

Chairman THOMPSON. You do not see that there are any new
limitations on the Commerce Clause of any substance?

Mr. MCGINNIS. I do not think that they actually restrain the sub-
stance of what the Congress can do when it really wants to act,
and I think the court really believes it cannot do that because
precedent is so much against it in that respect. If it really did that,
because the court does not act only prospectively, as Congress does,
it would cast out a lot of Federal programs that we have come to
rely on, for better or worse.

Chairman THOMPSON. What it did do is elevate the debate a lit-
tle bit, or cause a debate among a few of us who thought it was
worth talking about. So we at least caused them to have to go back
and do it again and debate the issue. Perhaps that is a little
progress.

Do you share his analysis of these court decisions or what they
mean?

Mr. GALSTON. I guess my bottom line, Mr. Chairman, is that I
think they are a bit more significant than that because I think they
represent a change in a way of thinking, which, over time, will
have practical and not just theoretical consequences.

For about 4 decades after the beginning of the New Deal, I think
that we did function juridically as well as legislatively with the
presumption that the power of the Federal Government was essen-
tially unlimited and that the General Welfare Clause of the Con-
stitution was the most operative clause of the Constitution. That
was the clear lesson of the New Deal in a number of respects.

Starting in the mid-1970’s, the courts and legislatures, to some
extent, began to reexamine that assumption, in my judgment, for
good reason. First, circumstances changed, and second, a case could
be made that under the influence of a national economic emer-
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gency, the court suspended certain niceties which otherwise it
would have been strongly inclined to observe, and, indeed, did try
to observe for the first 2 or 3 years of the New Deal.

So I see a pendulum swinging back, a new balance in the mak-
ing, juridically speaking. I think that the Lopez decision—I am not
a constitutional lawyer, but I have it right here in front of me and
I have considered it very carefully—I do think that the Lopez deci-
sion, in trying to restore juridical scrutiny of questions like, what
is commerce, anyway, and what is interstate, anyway, and what
does it mean to substantially burden interstate commerce, anyway,
has put a new set, or, should I say, an old set of questions on the
table that we are going to be wrestling with for the next genera-
tion, and I would not be surprised in 20 years if you reconvene this
hearing if there would not be quite a significant change.

Chairman THOMPSON. As I said, I think it does cause us to at
least address the question of whether or not something that has
been the province of the States and local communities for 200 years
is a good idea for us to federalize. It is happening in a lot of areas.
It amazes me, the philosophical positions people get in. We are
making decisions up here on our tort law based on whether or not
we think there are too many lawsuits and not based on what level
of government should be dealing with these, whether or not we
want to federalize something that has been the State and local gov-
ernment province for 200 years. So I think the debate is good.

The final thing is, and this really calls on your expertise as much
as it does your general citizenship, one of the things you both agree
on is that observing concepts of federalism would assist in this age
of cynicism on the part of the American public. It is something that
concerns me a lot. In times of peace and prosperity, we do not pay
much attention. Issues of government, in general, are less relevant
to us, and we see how quickly things can change and we get our
attention gotten in a hurry and we realize, perhaps, that we do
need to have some confidence in our government and even con-
fidence in our Federal Government. So anything that we can do to
enhance that becomes important.

I think each of you agree that the proper observance of principles
of federalism would help there, but more importantly, do you, as
men of the law, and I know, Professor, you were with the govern-
ment for a while, do you see that as a problem in society, the level
of cynicism, the way people are looking at their government these
days? Each of you may answer.

Mr. GALSTON. It is a good thing, Mr. Chairman, you did not put
that question to me when there was more time to answer it, be-
cause it is the question that interests me most passionately of all
that you could have posed.

But very briefly, I think we live in an era of almost unprece-
dented cynicism and mistrust, particularly directed towards our na-
tional political institutions. Some of it is warranted; much of it, in
my judgment, is not, and I think it creates tremendous problems
for self-government and for democracy and it is something we have
to take very seriously with everything we say and with everything
we legislate and regulate or otherwise do.

For that reason, I suggested in my written remarks, and will re-
peat now, that you can help build trust through empowerment and
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through participation and through processes of local government
which are more transparent, where people can actually see the re-
lationship between their influence in the form of political participa-
tion and outputs in the form of public policy to promote the public
good.

So I think that in current circumstances, there are substantial
reasons to devolve as much as can reasonably be devolved, con-
sistent with the general welfare.

Chairman THOMPSON. While I have got you, what other things
do you think we should do? Expand on it a little, if you would, the
nature of the problem. You have obviously given a good deal of
thought to it, as I have. What are the manifestations and what are
some things that we can, totally apart from anything else we have
talked about, what are some things that you think that we could
do to help in that regard?

Mr. GALSTON. No more difficult question could have been posed,
but let me just cite a couple of obvious things, all of which you
have spoken out on, Mr. Chairman.

First of all, although this is enormously complicated legislatively,
it is clear that, as compared to 30 or 40 years ago, the American
people see a Federal Government more dominated by ‘‘special inter-
ests’’ and the money behind them than they thought was the case
a generation ago and they do not like it. I know of all the practical
arguments against legislating in this area, but as a matter of pub-
lic confidence and public trust, I believe that it is important for the
Congress of the United States to address that issue in some way.

A second point I would make is that as in war, so in domestic
policy, there must be a proportionality between means and ends
and between promises and performance. I think it is very impor-
tant for elected officials on every level, as they are crafting and
then selling a program, to be realistic about what it will and what
it will not accomplish. I mean, if you promise the new Jerusalem
and you have just taken one step out your front door, the American
people are aware of the disproportion between promises and per-
formance. It does not breed trust.

One other point I would make is that I think a series of decisions
made by the political system at every level, including the political
parties, has increased the power of the media in determining public
attitudes towards government at the expense of participatory polit-
ical structures, such as political parties.

I think the political parties have backed out of the political
arena. Forty years ago, they were actual operating structures that
connected individual citizens through local and State party institu-
tions, to the national political party, so the political conventions
were real and parties were participatory arenas. They have become
now shells, and other forces that do not breed public trust, have
rushed in to fill the void, and I would think very seriously
about——

Chairman THOMPSON. There is a serious chicken and egg ques-
tion there, too.

Mr. GALSTON. Yes, there is. But I think it is important to rethink
what we have allowed to happen to our political system and its im-
portant participatory structures.

Chairman THOMPSON. Thank you. Professor McGinnis.
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Mr. MCGINNIS. I think I have a slightly different perspective. I
am less, myself, concerned about spending on elections than on the
output of government. I think the change to cynicism is caused by
a change in what government does.

Government can do a variety of things. One, it can focus on pub-
lic goods. Public goods are those that the market cannot provide,
that the family cannot provide, things that benefit everyone. If gov-
ernment is focused on that, and I believe federalism and a whole
variety of other structures in our government tried to focus only on
producing such public goods—national defense, protection against
crime, infrastructure, to name a few examples—then people are
brought together by their government because these things are
benefiting them all.

On the other hand, if you have a much larger government, a gov-
ernment that consists as, alas, a lot of the spending which is sup-
ported by today’s taxes does, in transferring money from one group
of people to another group of people, then people will be necessarily
suspicious of government because that will encourage citizens not
to focus on what government can give them to benefit all, but what
they can get from some other group of citizens for their own ben-
efit.

So I think that is the basic problem for cynicism of government,
and, therefore, I would think whatever one’s views about campaign
finance, it is a mistake to believe that such reform is the real solu-
tion to cynicism. Big spending on elections is simply a consequence
of big government. Special interests pay a lot of money to the gov-
ernment because there are so many transfers possible from the
government, and limiting these transfers is the level at which I
think we really need to address it by much more restricting govern-
ment.

I have some sense of that because I am about to go off to be a
professor in Italy, and there, when I talk to people, they are far
more cynical of government than we are in the United States, and
that is because, in my view, their government is even a much less-
restrained government than ours.

So it is simply not a consequence, I think, of our political system,
but fundamentally what government does. A limited government
focused on what we have in common makes for people who will feel
good about government. A government that is focused on transfer-
ring resources from each of us to another divides the Nation.

Chairman THOMPSON. Gentlemen, very well said, both of you. I
really appreciate that.

You touched on something that has always been of interest to me
with regard to the size and growth of government. I really think
we need to make some changes in our campaign finance system for
a variety of reasons, but a lot of the advocates of changes in that
regard, I do not think face up to the fact that the basis for that
is what you alluded to, is big government. The reason why the spe-
cial interests flock to town, and you cannot wade through them
some days, and the reason they give such large amounts of soft
money is because they have got so much at stake right up here,
because we are running everything right up here and the decisions
we make are worth millions and millions of dollars to these people,
sometimes billions.
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But my thinking is that there is something we can do about the
money coming in a whole lot more readily than we can in changing
that big thing around. We have got to do both, though, I think.

But thank you very much. This has been extremely helpful and
we look forward to working with you in the future. I appreciate it.

Mr. MCGINNIS. Thank you.
Mr. GALSTON. Thank you.
Chairman THOMPSON. We have got a vote on right now. I wanted

to come down and chat with you a moment, but we will not have
time today, but thank you very much for being here.

The record will remain open for 5 days after the conclusion of the
hearing.

The Committee is adjourned.
[Whereupon, at 12:18 p.m., the Committee was adjourned.]

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00062 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00063 Fmt 6633 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



(57)

1 A copy of the ABA Task Force report, ‘‘The Federalization of Criminal Law,’’ has been re-
tained in the files of the Committee.

FEDERALISM AND CRIME CONTROL

THURSDAY, MAY 6, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,

Washington, DC.
The Committee met, pursuant to notice, at 9:33 a.m., in room

SD–342, Dirksen Senate Office Building, Hon. Fred Thompson,
Chairman of the Committee, presiding.

Present: Senators Thompson, Voinovich, and Durbin.

OPENING STATEMENT OF CHAIRMAN THOMPSON
Chairman THOMPSON. The Committee will come to order, please.

I welcome everyone to this hearing of the Governmental Affairs
Committee to consider federalism and crime control.

Today is our second hearing on federalism. The Committee will
consider the increasing federalization of criminal law. It is a deeply
rooted constitutional principle that the general police power be-
longs to the States, not to the Federal Government. This was clear-
ly articulated in the Founding Fathers’ careful constitutional de-
sign. As Alexander Hamilton said, ‘‘There is one transcendent ad-
vantage belonging to the province of the State Governments, . . .
the ordinary administration of criminal and civil justice.’’

For most of America’s history, Federal criminal law was limited
to national offenses, such as treason, bribery of Federal officials,
counterfeiting, and perjury in Federal courts. Yet, in this age of
mass media and saturation coverage, Congress and the White
House are ever eager to pass Federal criminal laws in order, as
Chief Justice Rehnquist put it, ‘‘to appear responsive to every high-
ly publicized societal ill or sensational crime.’’

In recent years, there has been an explosive growth in Federal
criminal law. A recent ABA Task Force report, entitled ‘‘The Fed-
eralization of Criminal Law,’’ found that of all the criminal provi-
sions enacted since the Civil War, over 40 percent were enacted
since 1970.1

No one really knows how many Federal crimes now exist, but re-
cent estimations of 3,000 have been surpassed by the surge in Fed-
eral criminalization. In 1995, the Supreme Court sent a clear mes-
sage to the Congress in the Lopez case that it needs to carefully
consider whether federalizing certain crimes is consistent with the
Constitution. But only the following year, Congress—over my objec-
tion, I might add—re-enacted the Gun-Free School Zone Act. And
there is no slowing in the growing number of proposed Federal
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criminal offenses, many of which do not even attempt to make the
case that such crimes ‘‘substantially affect interstate commerce,’’ as
the Supreme Court requires.

Although a more vigilant court could help preserve federalism, it
may be difficult indeed to increase Congress’ respect for the con-
stitutional and prudential limits to passing crime legislation.

There is growing consensus across the criminal justice system
that the increasing tendency to federalize crime is not only unnec-
essary and unwise, but also has harmful implications for crime con-
trol. Those concerned include prosecutors, judges, law enforcement
officers, defense attorneys, State and local officials, and scholars.

The ABA Task Force report cites many damaging consequences
of federalization, as we will hear today. There will be times when
enacting Federal criminal laws or placing conditions on receipt of
Federal criminal justice funds will be appropriate. But in all too
many instances, increased Federal involvement in the criminal law
will pose more possible harm than benefit.

Many leaders in the criminal justice system are counseling re-
straint when Congress and the White House consider Federal
criminal legislation.

We are fortunate to have a distinguished group of witnesses
today, and I look forward to hearing their views.

Senator Durbin, do you have any comments?
Senator DURBIN. I will waive the opening statement. Senator

Lieberman has a prepared statement for the record.
[The prepared statement of Senator Lieberman follows:]

PREPARED STATEMENT OF SENATOR LIEBERMAN

Thank you Mr. Chairman. Let me start by thanking you for holding this hearing
today. The issue of the appropriateness of making Federal crimes out of conduct
that is traditionally regulated by the States’ criminal justice systems is an extraor-
dinarily important one. And, although you didn’t know it when you scheduled this
hearing, the topic is also a particularly timely one, in light of the events in Littleton,
Colorado and with the Majority Leader having announced his intention to take up
juvenile crime legislation on the floor next week.

As you have well explained, we in Congress are often far too quick to respond to
every high profile crime with a proposed law, and we often don’t stop to think about
whether Federal action is either necessary or wise. I’ve reviewed the ABA Task
Force’s excellent report on this topic, and both it and today’s witnesses make a com-
pelling case for those of us in Congress to make sure that we take better account
of the differing roles of the Federal and State criminal justice systems—and of the
resource limitations on Federal law enforcement and the Federal judiciary—when
we consider crime legislation.

With that said, I think we also need to be careful not to overstate the case here.
I read with interest the often repeated finding that, of all Federal crimes enacted
since 1865, over 40 percent were created since 1970. Although it certainly is an in-
teresting fact, it does not necessarily say to me that we in Congress are doing any-
thing wrong. After all, we probably would find that a far greater percentage of our
Federal environmental laws or perhaps even our Federal workplace safety laws
have been enacted since 1970, but I would argue that neither those facts, nor the
increasing rate at which we have been regulating crime at the Federal level, in and
of themselves suggest that Congress is wrongly intruding in matters that don’t con-
cern it.

After all, as we all know, violent crime has become a much greater problem in
America in the latter half of this century, and so it is only natural Congress would
begin to legislate on it more than it did in the past. Just as importantly, and as
we discussed yesterday, it shouldn’t surprise any of us that the Federal Government
is regulating more conduct today than it did 50 or 60 years ago and that conduct
that once may have been the exclusive province of the States—because it once had
almost exclusively local consequences—now is, and should be, regulated on a na-
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1 The prepared statement of Mr. Meese appears in the Appendix on page 239.

tional scale. We live in an increasingly interconnected Nation, where our transpor-
tation and telecommunication systems have allowed seemingly local activities to
have increasingly interstate effects, and that is surely so for crime.

I’ll give just one example. The Bureau of Alcohol, Tobacco and Firearms recently
issued a report on the source of guns used in crimes committed in 27 cities across
the country. Although the ATF found that the State in which the crime was com-
mitted generally provided the largest single source of traced crime guns, a signifi-
cant portion of guns used in crimes originated outside of the State in which the
crime took place. In Bridgeport, Connecticut for example, the AFT found that over
35 percent of the crime guns it traced were originally purchased outside of Con-
necticut.

By raising this issue, I don’t mean to suggest that any criminal activity, no matter
how essentially local in nature is an appropriate subject of Federal criminal jurisdic-
tion—in fact, I find the ABA’s report quite persuasive in many respects. I do mean
to suggest that it is enough to say that because the States have traditionally regu-
lated things like drugs and guns, they should continue to do so to the exclusion of
the Federal Government, regardless of the changing—and increasingly interstate—
nature of drug crimes and gun crimes.

I expect today’s hearing to be quite interesting, and I look forward to hearing from
and discussing these issues with our witnesses.

Chairman THOMPSON. All right.
I would like to recognize our first panel of witnesses. We are

pleased to have with us today the Hon. Edwin Meese III, who was
our 75th Attorney General. Mr. Meese serves as the Ronald Reagan
Distinguished Fellow in Public Policy at the Heritage Foundation,
and Chair of the American Bar Association’s Task Force on the
Federalization of Criminal Law, which has given rise, I think, to
a new level of interest in this area, and we certainly appreciate
that effort.

Following Mr. Meese is the Hon. Gilbert Merritt. Judge Merritt
presides over the Sixth Circuit Court of Appeals. He is an old
friend of mine from Nashville, Tennessee, and we are very pleased
to have you here with us today, Judge Merritt. I want to thank
both of you for being here.

Mr. Meese, would you like to proceed with your testimony?

TESTIMONY OF HON. EDWIN MEESE III,1 FORMER ATTORNEY
GENERAL OF THE UNITED STATES, RONALD REAGAN DIS-
TINGUISHED FELLOW IN PUBLIC POLICY, THE HERITAGE
FOUNDATION, AND CHAIR, ABA TASK FORCE ON THE FED-
ERALIZATION OF CRIMINAL LAW

Mr. MEESE. Thank you, Mr. Chairman and Members of the Com-
mittee. I appreciate this invitation to appear at this hearing on the
topic of federalism and crime control. As you pointed out, as a
former Attorney General of the United States and chairman of the
American Bar Association’s Task Force on the Federalization of
Crime, I appreciate this opportunity to share some thoughts with
you. At the same time, I should make it clear at the outset that
these views are my own and do not necessarily represent those of
the organizations with which I am affiliated or the policy of the
American Bar Association.

As you pointed out, Mr. Chairman, the Criminal Justice Section
of the ABA created a task force in response to widespread concern
about the number of new Federal crimes that have been created
over the past several years by Congress. Its initial objectives were
to look systematically at whether there has been, in fact, an in-
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crease in Federal crimes which duplicate State offenses, and if so,
to determine whether that development adversely affects the prop-
er allocation of responsibility between the National and the State
Governments in the very important field of crime prevention and
law enforcement.

The members of the task force, I would like to explain to the
Committee, were selected with the explicit goal of including per-
sons with diverse political and philosophical backgrounds. It was
felt that the task force’s conclusions and recommendations should
be the product of a consensus among respected persons whose
views on criminal justice issues generally would vary quite widely.

Indeed, Mr. Chairman and Members of the Committee, I don’t
think you could find in one room as many diverse views as we had
in the particular membership of the task force.

We included, for example, former U.S. Senator Howell Heflin,
and a former Congressman, Robert Kastenmeier. We had a former
Deputy Attorney General of the United States, a former chief exec-
utive of the Law Enforcement Assistance Administration; former
State attorneys general, present and former Federal and State
prosecutors, State and Federal appellate judges, a police chief, pri-
vate practitioners who specialize in criminal defense, as well as
scholars for the legal academic community.

I would like it to be part of the record of this hearing that we
benefited greatly from the very excellent assistance of Professor
James Strazzella of Temple University Law School, who served as
the reporter for the task force and who was the principle author
of the report which the Chairman made reference to. We also had
the invaluable research assistance of Barbara Meierhoefer, who
handled the collection and analysis of criminal justice statistical
data.

The task force examined the U.S. Code, data available from a va-
riety of public sources, the body of scholarly literature on this sub-
ject, the views of professionals in Federal and State criminal justice
systems, and the experience, the rather extensive experience, of the
task force members themselves.

The task force had several meetings. There was a great deal of
work done by individual members on their own. And, of course, we
had a great deal of expertise, as I mentioned earlier, including one
of the persons who will appear later on one of your panels, Pro-
fessor John Baker.

As the Chairman noted earlier, the task force concluded that the
evidence demonstrated a rather recent dramatic increase in the
number and variety of Federal crimes.

The task force also concluded that much of the recent increase
in Federal crimes significantly overlaps offenses traditionally pros-
ecuted by the States. This area of overlapping crimes is basically
at the core of the task force study and the report which it has pro-
vided.

The federalization phenomenon is inconsistent with the tradi-
tional notion that the prevention of crime and the enforcement of
most public safety laws in this country are basically State func-
tions. There was a nearly unanimous expression of concern from
thoughtful commentators that the new Federal crimes duplicating
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State crimes became part of our law without any request for such
enactment from State or Federal law enforcement officials.

The task force looked systematically at whether new Federal
criminal laws, which were popular when enacted, were actually
being enforced, and we determined on the basis of the available
data that in many instances they were not, that the laws were
passed at a time when there was a great hue and cry about a par-
ticular infamous incident, but that later on, when it actually came
to the implementation of those statutes, there was very little actual
prosecution. So it was in a sense the feel-good enactment of laws,
with very little follow-up.

The task force also recognized the point that was made earlier
by the Chairman, and that is the plea of Chief Justice William
Rehnquist who deplored the expanded federalization of crime in his
annual report to the Federal judiciary, which was filed last Decem-
ber.

The task force found that increased federalization is rarely, if
ever, likely to have any appreciable effect on the categories of vio-
lent crime that most concern American citizens, and we specifically
found that there were numerous damaging consequences that flow
from the inappropriate federalization of crime. These include some
of the following: An unwise allocation of scarce resources that are
needed to meet the genuine issues of crime; an unhealthy con-
centration of policing power at the national level; an adverse im-
pact on the Federal judicial system—again, having been pointed
out specifically in the Chief Justice’s report; inappropriately dis-
parate results for similarly situated defendants, depending on
whether the essentially similar conduct is selected for either Fed-
eral or State prosecution; a diversion of congressional attention
from criminal activity that only Federal investigation and prosecu-
tion can address; and, finally, the potential for duplicative prosecu-
tions at the State and Federal levels for the same course of con-
duct, in violation of the Constitution’s double jeopardy protection.

Mr. Chairman, we would certainly subscribe to your comments
as to the constitutionality of this whole business. Indeed, the Fram-
ers that you quoted made it very clear that the police power be-
longed with the States rather than with the Federal Government.

It is interesting to note that as early as the 1930’s, when this
trend began, FBI Director J. Edgar Hoover, probably the most out-
standing law enforcement official of our century, pointed out the
dangers of a national police force. Even though his allies in the
Congress at the time wanted to make the FBI separate from the
Department of Justice as an independent agency and give it na-
tional police powers, he resisted this because he felt it would be an
unconstitutional infringement on the States and instead as a sub-
stitute added the National Academy for the training of local and
State police officers to the FBI’s own training programs so that
local law enforcement officers could be trained and then return to
lead their own forces at the State and local level.

In the course of our deliberations, we received statements from
numerous law enforcement organizations throughout the country.
The National Sheriffs Association, the National District Attorneys
Association, the Police Executive Research Forum, and a number
of other organizations provided their views. Uniformly, they sup-
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1 A copy of the ABA Task Force report, entitled ‘‘The Federalization of Criminal Law,’’ has
been retained in the files of the Committee.

ported the conclusions in the task force report that the federaliza-
tion of crimes already on the books at the State level should be
something to be avoided in the future and even to be looked back
on, those that are already in existence, and to be considered for ex-
tinction.

There are many more things I could say about the problems re-
lated to the federalization of crime, but they are reflected in the re-
port. And I would ask, Mr. Chairman, that the report of the ABA
Task Force on ‘‘The Federalization of Criminal Law’’ be accepted by
the Committee for inclusion in the proceedings of this hearing or
for whatever other purpose the Committee might desire. I have
provided copies to the reporter and to the Members of the Com-
mittee, and additional copies are being sent for those Committee
Members who are not present.

Chairman THOMPSON. Very good. Without objection, a copy will
be made part of the record. 1

Mr. MEESE. I might point out that there are presently pending
before the Congress of the United States several bills which would,
in fact, continue this trend. The so-called hate crimes legislation,
new gun laws that have recently been spoken about, and so on, are
examples of this unfortunate trend, and perhaps this Committee,
one of the possible results of this Committee’s deliberations might
well be to raise the issues of federalization of crime in regard to
this pending legislation.

The task force recognized that the federalization of local crimes
is not something that is going to be easily solved as far as Congress
is concerned. Obviously, many of these issues are politically pop-
ular, and many of them are generated by newsworthy cases that
have raised a great deal of attention throughout the country. And
it will take a high level of sophistication, a high level of congres-
sional restraint, if you will, not to succumb to the popular trend to
say let’s pass another Federal law.

The Committee has specifically made some suggestions as to how
the Congress might deal with this problem. These are included in
the report and in my testimony, but let me briefly just summarize
them:

First of all, to have a recognition within Congress and among the
public on how to best fight crime within a Federal system where
authority, particularly the police power, is divided between the
Federal Government and the States.

Second, focused consideration of the Federal interests in crime
control and the risks that are entailed in the federalization of local
crime, many of which I have already referred to.

Third, Congress might well institute some institutional mecha-
nisms to further restrain additional federalization, such things as
an impact statement or analysis by the Congressional Budget Of-
fice, perhaps, or by the Congressional Research Service, as how to
propose new Federal crimes impact or overlap and duplicate State
and local criminal laws.

In addition, the task force suggested that Congress might con-
sider having a joint congressional committee on federalism. I would

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00069 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



63

suggest, Mr. Chairman, that the deliberations of the Governmental
Affairs Committee itself are a very important step along the lines
that the Committee had recommended. But the whole idea of a fed-
eralization assessment by Congress as it contemplates action on
these kinds of laws would itself be a very important step forward.

Perhaps another institutional mechanism would be a sunset pro-
vision in any new criminal laws where they would automatically
expire at the end of some period, perhaps 3 or not more than 5
years, so that they can be tested, first of all, to see whether they
have an adverse impact on State laws and, second, to see whether
they are, in fact, used very much and whether there is a need.

Finally, a means of responding to public safety concerns through
Federal support for State and local crime control efforts. Indeed,
this has been used in the past whereby many times, if there is a
problem at the State or local level, it is a lack of resources, and it
would be far better, rather than to pass a new law, a new criminal
law that overlaps, if Congress wishes to do something about a prob-
lem, to provide block grant funds to local law enforcement to take
care of the problems.

Another possible remedy that has been suggested would be to re-
quire through statute as an element of any Federal prosecution
that the U.S. Attorney show in each criminal case before a judge
that there is an element of Federal jurisdiction. I believe my col-
league on the task force, Professor John Baker, who will testify
later, will elaborate on this particular point.

In summary, Mr. Chairman, the expanding coverage of Federal
criminal law, much of which has been enacted without any dem-
onstrated or distinctive Federal justification, is moving the Nation
rapidly towards two broadly overlapping, parallel, and essentially
redundant sets of criminal prohibitions, each filled with differing
consequences for the same conduct. Such a system has little to
commend it and much to condemn it.

In the important debate about how to curb crime, it is crucial
that the American justice system not be harmed in the process.
The Nation has long justifiably relied on a careful distribution of
powers to the National Government and to State Governments. In
the end, the ultimate safeguard for maintaining this valued con-
stitutional system must be the principled recognition by Congress
of the long-range damage to real crime control and to the Nation’s
structure caused by inappropriate federalization.

In the course of these remarks, I have included liberal references
to the task force report. Again, let me mention that I alone am re-
sponsible for the totality of the views I have expressed today, and
the task force report itself is not official policy of the ABA inas-
much as such policy can only be expressed when approved by the
Association’s House of Delegates.

However, in closing, Mr. Chairman and Members of the Com-
mittee, let me state that I believe that these comments and conclu-
sions, as well as the recommendations, would be helpful to this
Committee and to the Congress in its consideration of the Federal
responsibility for crime as well as those areas where the Federal
Government should not be directly involved.

Thank you for the opportunity of presenting these views before
the Committee. I would be happy to respond to any questions as
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well as both now and in the future provide whatever further infor-
mation might be of assistance to you in your endeavors.

Thank you.
Chairman THOMPSON. Thank you very much, General Meese.
Judge Merritt.

TESTIMONY OF HON. GILBERT S. MERRITT,1 JUDGE, U.S.
COURT OF APPEALS FOR THE SIXTH CIRCUIT, NASHVILLE,
TENNESSEE

Judge MERRITT. Mr. Chairman and Members of the Committee,
I will be fairly brief. I take my text here from the remarks recently
of Chief Justice Rehnquist whose view, I think, in this respect rep-
resents a consensus view in the Federal judiciary, perhaps not
unanimous but I think a widespread consensus view. And he re-
cently said, ‘‘The trend to federalize crimes that traditionally have
been handled in State courts not only is taxing the judiciary’s re-
sources and affecting its budget needs, but it also threatens to
change entirely the nature of our Federal system.’’

When you look at the large historical context, you remember that
in our mother country there was a time a number of centuries ago
that there was a lot of local criminal jurisdiction in England. Over
the course of five, six, or seven centuries, all of that criminal juris-
diction has now been subsumed in the central courts at West-
minster. There isn’t any longer any local jurisdiction in the country
from which our legal system arose, our common law system of jus-
tice. And we have only been at this enterprise here in the United
States, as we know, for a couple hundred years, but we are pro-
ceeding apace at a pace about the same as in England.

I might say that one of the big problems, somewhat unrecog-
nized, one of the causes of this federalization of crime, is not just
elected officials reacting to the last crime that has been given
major publicity in the press. There is among the staff in the De-
partment of Justice, among a lot of very good people, a general
tendency, kind of an instinct to expand its jurisdiction. It is natural
for governmental bureaucracies to expand or want to expand their
role and scope.

Since my time as U.S. Attorney more than 30 years ago, I have
watched the Department of Justice during that time and since then
come up with new legislation in the criminal field in response to
the demand that we cure some local problem. And we have had a
great number of local crimes federalized in that period of time.

The answer that the Department of Justice critics of federaliza-
tion give when called upon is a variation on a theme, and this is
kind of the theoretical basis for a continuation of the expansion of
Federal crimes. And I quote here from a very able man, Roger
Pauley, Director of the Office of Legislation for many years of the
Criminal Division in the Department of Justice, and a man who
conscientiously promotes this theory. And it is a debatable theory.
He says, ‘‘The scope of Federal criminal jurisdiction is not and
never has been the proper measure of federalism.’’ That federalism
is rather maintained by Federal restraint in the exercise of already
frequently plenary jurisdiction, for example, over drug crimes, rob-
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beries, auto thefts, domestic violence, fraud, extortion, etc., along
with Federal limitations placed by Congress on Federal enforce-
ment activities.

Now, under attorneys general for many years of both political
parties, that position has been one that has been promoted in the
staff, at least, and frequently by appointed officials in the Depart-
ment of Justice as a justification for federalizing new crimes and
bringing within the scope of the enforcement power of the Depart-
ment of Justice new crimes to deal with events that at the time
seemed justified.

The truth of it really is that since the Department of Justice has
become a major Federal bureaucracy with a substantial staff, be-
ginning a couple of generations ago, in the 1920’s and 1930’s, the
federalization of crime has proceeded apace. It is not just the last
30 years or since the Second World War. Bank robbery as a sepa-
rate crime, the Dyer Act, auto thefts across State lines, and many
other Federal crimes were adopted prior to the Second World War.
And I think that we overlook one of the major causes of this if we
don’t attribute it at least in part to the rise of a very substantial
Federal permanent staff which instinctively supports many expan-
sions of Federal jurisdiction.

Now, I know the Members of the Committee have observations
and questions, and I will leave there my own views which I have
set out. I would say that there is a set of principles for determining
what should be federalized in the way of crime and what should
not be federalized. And I think these principles are of long stand-
ing. As the Chairman mentioned, they go back to the Founding Fa-
thers.

And the jurisdiction ought to be, in my view, limited to the fol-
lowing five areas which I will briefly summarize: One, offenses
against the United States itself; two, multi-State or international
criminal activity that is impossible—not just difficult but basically
beyond that—for a single State or its courts to handle; three, crime
that involves a matter of overriding Federal interests such as civil
rights matters; four, widespread corruption at the State and local
levels; and, finally, crimes of such a magnitude or complexity that
Federal resources are required, and that would now be mainly
international-type crime.

Obviously, the Federal Government has got to get involved in
Internet crimes across national boundaries, which is rising, and in
money laundering across national boundaries and in international
Mafia or international terrorism. With the first thing that should
be considered is now repealing a lot of laws that are no longer
needed in this area.

I think that if this Committee and others in Congress would give
some thought to the repeal, it would be certainly a controversial
matter. But the repeal of some of the laws that are now on the
books and are unused, it would be helpful.

Thank you, Mr. Chairman.
Chairman THOMPSON. Thank you very much.
Well, I think that every citizen ought to read this ABA Task

Force report on ‘‘The Federalization of Criminal Law.’’ As General
Meese said, it is very much an eclectic group including Mr. Meese,
of course—just a few names—Susan Estrich, Howell Heflin, and
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you mentioned former Congressman Kastenmeier, Robert Litt,
James F. Neal, a friend of Judge Merritt’s and mine from Nash-
ville, Tennessee, and a prominent lawyer, Don Santarelli.

And the conclusions that you came to here really are eye-open-
ing. I think to me, the fact that more than 40 percent of Federal
criminal laws have been enacted since 1970, and the fact that we
really don’t know how many Federal criminal laws there are. Some
people use the figure 3,000, but considering the fact that some of
these statutes are so complicated and convoluted, it is difficult to
tell just how many provisions there are in some of these statutes
that have criminal sanctions attached to them, not to mention ad-
ministrative regulations now. So many of them have criminal sanc-
tions attached to them.

It was pointed out over a thousand bills were introduced in the
105th Congress having to do with criminal law—of course, we will
talk about juvenile crime a little bit later—many of them having
to do with juvenile crime even though there is only about 250 or
so prosecutions of juveniles in the Federal system every year. So
we are talking about an infinitesimal number here.

Between 1982 and 1993, the Federal justice system expenditures
were twice that of State and local expenditures. And, of course,
much of this deals with matters that are left to the States. And
then you deal with the results of all of this, and apparently from
all of this there has been no real significant impact on public safety
because by the very nature of the Federal system, you can only
reach a small percentage of the crime involved. Less than 5 percent
of the prosecutions are Federal prosecutions.

Many of the new statutes that we pass in response to recent
events—drive-by shootings, interstate domestic violence—since
1994 they have been on the books, and I know in 1997 there was
not one prosecution brought under either one of those statutes.

So, ironically, it seems—and, General Meese, I will let you ad-
dress this, if you would—that in this area we are federalizing, but
it is not enough to do any good in terms of reducing the crime rate,
really. We would have to have basically a Federal police force in
order to really do some good in that regard. But it is enough to
swamp our court system in some respects and violate certain of our
principles and increasing Federal presence and power. So usually
there is a trade-off. There is some good for some evil here. I have
a difficulty in seeing what the good is here in that, as I say, it
seems like we are not doing enough to really have any effect on the
problem, and yet in trying to do so, we are creating some really dis-
advantageous situations. Is that a fair assessment?

Mr. MEESE. Yes, it is, Mr. Chairman. The task force found, for
example, that it diffuses accountability and responsibility. People
don’t know whether to complain to Congress and their Federal
Government or to the State legislature and their local law enforce-
ment agency.

I might point out in regard to what you said about Federal re-
sources, there are only approximately 10,000 agents of the FBI,
about a quarter of the police force of the city of New York alone.
We have 500,000 State and local law enforcement officers. It seems
frivolous almost to add to the jurisdiction of the FBI such things
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as deadbeat dads and some of the other similar crimes that have
been assigned Federal jurisdiction by Congress over the years.

Likewise, there are fewer Federal judges in the entire Federal ju-
diciary than they have in the State of California. And, again, even
a few cases or a small number of cases can swamp those Federal
resources.

But the real problem is it makes the public think that something
is being done when actually there is really very little impact on
public safety itself.

Chairman THOMPSON. Well, I think maybe the greater problem
is the fact that it may be swamping our resources. We are dealing
now daily in the newspaper with the allegations that our most sen-
sitive nuclear secrets over the past 50 years have been stolen, have
been subject to espionage in this country. There are allegations
concerning the nature of the investigation, whether or not it was
effective. Everyone is in turmoil about it. And we are passing
things like the Animal Enterprise Terrorism Act, the Odometer
Tampering Act, and theft of livestock. We have federalized those
areas now.

Senator DURBIN. Cattle rustlers.
Chairman THOMPSON. Cattle rustlers, and guns in schools, a bat-

tle we had last year, where every State in the Union has already
got a law in this area. Now we apparently want FBI agents going
around and monitoring your local school house in every rural dis-
trict in the country. So we clearly have got our priorities messed
up in that regard.

Judge Merritt, with regard to the court system, some say that be-
cause we don’t use these laws that we are passing, the federaliza-
tion that we are doing now, that it hasn’t had that much effect on
the courts. Can you talk a little bit about the change that has
taken place in the Federal court system? We all know what it was
originally designed to do. It was mostly a civil court system. You
had a Federal question. You had diversity jurisdiction. And some
say once upon a time you had a fairly leisurely pace.

What is the situation with the Federal court system today? And
to what extent does this federalization play a part in it?

Judge MERRITT. Well, let me give you some examples. I think
they represent the general trend that the Chief Justice mentioned
in the statement I gave.

In my own court, the Sixth Circuit Court of Appeals, I have been
a member of that court for 22 years, and when I became a judge
on the Sixth Circuit, we had from 230 to 250 direct criminal ap-
peals or criminal cases a year, and now we have about a thousand.
Most of those cases, a majority of those cases are drug-related
cases. Of course, those cases are ones that are duplicate cases with
the State Governments, and many of them are just regular run-of-
the-mill drug cases that could easily be prosecuted in the——

Chairman THOMPSON. Possession cases?
Judge MERRITT. Distribution and possession cases, firearms

cases, and they are——
Chairman THOMPSON. What kind of firearms cases? Is that most-

ly possession illegally?
Judge MERRITT. Felon in possession of firearms, things that are

also State crimes.
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In our home town of Nashville, where we both served as U.S. At-
torneys, now I am told about 60 percent of the prosecutions in Fed-
eral court are drug-related, drugs and firearms cases. Then the rest
of them are usually——

Chairman THOMPSON. Do you know how many assistants they
have in the Middle District?

Judge MERRITT. They have got about 20 now. When I was U.S.
Attorney, I had four.

Chairman THOMPSON. I was there right after you, I think, and
we had five, I think, the early 1970’s.

Judge MERRITT. But there has been a big increase in Detroit, for
example, which is part of the Sixth Circuit, from the time I was
U.S. Attorney. I think it has gone from about 25 to 150 or perhaps
more now, and a corresponding increase in the size of the staff.
And most of that has been the result not of prosecuting core crimes
against the United States itself or against officials of the United
States or some kind of crime that addresses itself directly to the
United States as an entity. It is mainly because of the prosecution
of duplicative State crimes.

I am not arguing that there should be no Federal laws that are
in the area where the States have plenary jurisdiction, but they
should be much more limited than they are.

Chairman THOMPSON. But isn’t the basic problem that there is
really no way, philosophically or practically, to increase the number
of courts and the number of Federal judges to keep up with this?
I mean, you have got to either start dealing with them faster,
which, of course, the quality is going to go down——

Judge MERRITT. Well, what has happened in our court I think is
a good example. It has happened to other Federal courts. About
half of the orally argued cases in our court are criminal cases. That
used to be 15 percent. The reason is we have maintained the atti-
tude that before you go to the penitentiary, you at least ought to
get a opportunity to have a oral argument, have your lawyer——

Chairman THOMPSON. A disturbing presumption.
Judge MERRITT. Yes, a lot of courts of appeal—some courts of ap-

peal have just forgotten about or done away with oral argument in
many criminal cases. We still try to maintain oral argument in
criminal cases, and that has eaten up our oral argument docket so
that now we are having telephone oral arguments, for example, in
the court of appeals in order to keep up with the criminal docket.
Next week, two judges and I, a panel of three, will hear seven cases
next Wednesday on the telephone in an effort to——

Chairman THOMPSON. How do you know if the lawyers are stand-
ing or not? [Laughter.]

Judge MERRITT. We know they are sitting.
Chairman THOMPSON. I was not aware of that. Is that a recent—

are other courts doing that, telephone oral arguments? I have
never heard of that.

Judge MERRITT. There may be one or two, and there is more of
this videoconferencing that is going on where the lawyers stay at
home and sometimes the judges stay at home with a video monitor
and you try to overcome the expense and the inefficiency of travel
as a result of that.
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Chairman THOMPSON. Let me get in one more question before my
time runs out here. General Meese, you referred to this, our tend-
ing to want to respond to the tragedies that we are experiencing.
They come all too often. All of us have a natural response to want
to do something, ask questions and so forth, and we in Congress
are no different, and probably more so than most. We have seen
the discussion, heard the discussion that has come about from the
recent tragedy out in Colorado. People are searching for reasons.
People are trying to come up with solutions and things of that na-
ture. Some of them have to do with potential legislation. Some of
them to do with cultural issues which present different kinds of
constitutional questions and problems. Others have to do with pre-
ventive legislation. Another one has to do with punishment. Others
have to do with gun control.

From your experience and your observation, relate what we are
talking about today, that is, the federalization of basically things
that are already State criminal laws, preempting—or duplicating,
I guess I should say, the State criminal justice system. What are
your thoughts about what we should or should not do in response
to that?

Mr. MEESE. Well, Mr. Chairman, I don’t believe that there is any
need whatsoever for any new Federal laws that would arise out of
the tragic circumstances in Littleton, Colorado. Indeed, one of the
persons who has done research on this has found that it was not
a problem of inadequate laws. It was the fact that people broke
laws. And they pointed out the fact that some 19 different laws
were on the books that pertained to the violations that occurred as
a part of that tragic circumstance out there. So it is a matter of
enforcing the laws we have on the books, not trying to make a lot
of new ones.

And certainly the points you make, dealing with cultural prob-
lems, dealing with new preventive techniques, it seems to me that
the Founders in the Constitution were quite right in saying the
States should be the ones where they have the ability to experi-
ment with different things, and if they don’t work, then they can
change them at the State level rather than having a sweeping gen-
eralized Federal law which would apply to all 50 States in trying
to deal with very intricate moral and cultural matters which are
best addressed at that level of government closest to the people.

Chairman THOMPSON. It seems to me that there is a general
proposition that we are searching for questions right now is a point
in favor of federalism and different approaches and different
venues to these problems to see what does work.

Senator Durbin.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Mr. Chairman.
General Meese and Judge Merritt, thank you for joining us. I am

not going to rise to the occasion of the last question because I have
different views than the Chairman on such things as whether
States can adequately regulate the sale of guns over the Internet
or whether the Brady laws should be extended to gun shows, all
of which I think may have some bearing on what is happening, not
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only gun violence in Littleton, Colorado, but across the country.
But I really want to focus on a much different question.

I agree, incidentally, with the findings of this report and with the
Chairman’s conclusion that we should encourage all of our col-
leagues to read it closely because it really puts an amazing per-
spective on what the Congress views as its role in the results of
our legislation. But I would like to really look at this issue from
a different angle than the commission and, frankly, from the testi-
mony here, focusing less on what goes into the system and more
on what comes out of the system. And let me tell you exactly where
I am headed.

General McCaffrey, our drug czar, testified last year before the
Senate Judiciary Committee, and I asked him point-blank whether
the statistics that I had read were accurate, and they were as fol-
lows: African Americans comprise 12 percent of the population of
America; they comprise 13 percent of people committing drug-re-
lated crimes; they comprise 33 percent of all arrests for drug
crimes, 50 percent of all convictions for drug crimes, and 67 percent
of all incarcerations for drug crimes in our country.

I also note here that the sentencing under Federal law and Fed-
eral Sentencing Guidelines for drug-related crimes, as noted on
page 30 of the report, is dramatically higher in the Federal courts
than it is in the State courts.

There was a survey done by The Tennessean newspaper back in
1995 which took a look at sentencing across the Federal courts of
the Nation and came to the conclusion that African Americans
were more likely to be sentenced to 10 percent longer sentences for
Federal crimes than whites.

Now, let me hasten to add that this was not a Tennessee or a
Southern phenomenon. In fact, the opposite is true. The disparity
was highest in the Western part of the United States in Federal
courts. It was next in my area, the Midwest, 12 percent; the North-
east, 10 percent; and the South, 3 percent. So this is not a South-
ern Federal court phenomenon. It appears to be a national prob-
lem, much worse in the West and Midwest than in the South or
the Northeast.

The point I am getting to is this: If we are to create more drug
crimes, as we have, if we are to create sentencing guidelines, and
if the net result of that is to incarcerate more African Americans,
disparately larger numbers of African Americans, and to sentence
them to longer sentences in the Federal court system, what is com-
ing out of this system is exceptionally perverse. And I would like
your thoughts on that.

It is my estimate, at least in 1995—and I am sure the figures
have changed somewhat—that about 6 percent of the Federal judi-
ciary were African American, and we find a system now that is un-
fortunately producing results that are prejudicing at least one
group in terms of incarceration and sentencing. So as we federalize,
as we impose more sentencing guidelines, are we going to exacer-
bate this problem, General Meese?

Mr. MEESE. Well, I would be interested in the source of the sta-
tistics because most of the surveys I have seen do not show that
kind of a dichotomy on a racial basis in sentencing generally.
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Now, it may well be—and particularly in the Federal system—
that the sentencing guidelines, it must be that there is some—if
those statistics were correct, that there would be some unusual
perversion of the sentencing guidelines. Perhaps Judge Merritt has
had experience in this regard to be able to answer this question,
but it seems hard for me because the sentencing guidelines were
designed to regularize sentences without regard to external, non-
relevant factors, and to concentrate on specific criteria relating to
the crime rather than to the criminal, particularly the irrelevant
characteristics that you mentioned.

So I also would be interested in the source of the statistics in the
sense that I don’t know how they can find that 13 percent of—that
African Americans compose 13 percent of those who commit drug
crimes but 33 percent are arrested, since how do you know who is
committing drug crimes other than by arrests. So the statistics in-
trinsically have some question as to their validity as to that factor.

In terms of the convictions and the incarceration rate, you would
have to look in much more detail as to the particular offenses
charged and so on.

In the Federal system, most of the drug crimes relate to the dis-
tribution of drugs, the transportation, illegal importation and that
sort of thing, the more serious drug crimes. Often possession may
be the actual charge, but that is not what the person has done. It
is what they are able to prove in a particular instance. But obvi-
ously any racial basis, as I say, based on irrelevant characteristics
should not be a factor in either arrests or convictions or punish-
ment. And so it would be interesting to delve behind those statis-
tics if they are, in fact, true.

Senator DURBIN. Thank you. Judge Merritt.
Judge MERRITT. Well, let me say about the sentencing guide-

lines—and this is, I am sure, a voice in the wilderness. I have said
many times the worst thing that ever happened to the Federal
courts was the sentencing guidelines. And the result of the sen-
tencing guidelines has been sentences which are much harsher now
than ever. And the drug war has been a part of that situation, and
the theory of the sentencing guidelines no longer has anything to
do with rehabilitation. It is altogether—the theory of it is deter-
rence, mainly, and to some extent vindictiveness or retribution.

So the sentencing guidelines themselves are extremely harsh.
The Federal judges have supposedly considerably reduced discre-
tion in sentencing than previously.

Now, on the question of disparate treatment of African Ameri-
cans, I read the series in The Tennessean, because that is the news-
paper that I read, and discussed the problem with some of the peo-
ple over there, and in my view, it could be true but the statistical
basis for it was somewhat flawed. For example, it didn’t take into
account the criminal history situation entirely of the people being
sentenced.

At the same time, however, I am not sure that it is wrong. It is
just that you can’t tell whether it is right or wrong. And they did
a conscientious job, and it is worth raising the issue, certainly.

But the sentencing guidelines themselves are a major problem
for the Federal courts. One of the reasons they are such a problem
for our court is the number of appeals has grown tremendously.
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Everybody appeals the sentence, and this is a major problem for
us. Our resources are—we are struggling to keep up. One reason
is the sentencing guidelines.

Senator DURBIN. I will make just two observations, Mr. Chair-
man, before ending my questioning, and that is, Congress is at
fault here as well, and I would confess to be part of that problem
as part of Congress. For example, the disparity between sentences
for crack cocaine as opposed to pot or cocaine is going to have an
impact more on certain groups in our society, namely, African
Americans.

The last point I will make is that I have a genuine concern about
the integrity of our judicial system and the respect which we have
to have for it if it is to succeed and if that respect is not—if we
do not strive to make that respect universal, I am afraid that it
will be very difficult for those who are charged with enforcing the
law to do their job.

Thank you, Mr. Chairman.
Chairman THOMPSON. Thank you very much. Senator Voinovich.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. Well, first of all, I would like to congratulate
the Chairman for following up our hearings on federalism with this
particular subject of federalizing crime. I have been concerned a
long time about Federal preemption of State law and local law, and
I am hoping that perhaps with some legislation here we can cause
our staff to look at whether or not various laws that Congress is
considering preempt State and local laws and perhaps have a pre-
sumption that says that they don’t.

But I hadn’t thought about the federalization of crime until you
raised it at this hearing, and it gets back to a pet peeve I have had
for years, and that is that all the polls always show crime is an
issue, and a dime will get you a dollar that most of the laws on
the Federal books today are a result of those polls that said some-
body has got to have something on their record to show they have
cracked down on crime and they can go back and campaign on it
or do a 30-second commercial.

I think, Mr. Chairman, that these five recommendations of Judge
Merritt are very good and that perhaps we ought to have these as
guidelines before we pass any more Federal legislation in the area
of crime, and that we should highlight that of all this legislation
that is passed, very little is enforced. It is all form and no sub-
stance that has led to public cynicism and we ought to do more
about that. And I think most people also, Mr. Chairman, look at
dealing with crime and that their logic tells them it is a State and
local matter.

The other thing that it is a commentary on is the fact that today
in our society, instead of really looking at the problem with the
right perspective, we are all interested in the silver bullet. It’s the
easiest thing. That’s the problem. We had the Littleton thing; let’s
pass a couple laws and everything is going to be fine, and then we
go off and do something else, instead of taking the time to look at
what the real problem is.

I will give you an example of it. Two years ago, or 3 years ago,
Professor John DiIulio over at Princeton was talking about the up-
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coming predator generation, that our demographics show that we
are going to have a lot more younger people in this country, and
as that goes up we are going to have some real problems in the
year 2010, 2015. So I had called a juvenile crime summit in Ohio
in 1997, and it was very interesting that many of the people who
were proposing we need tougher laws on crimes and longer sen-
tences and more boot camps and all the rest of it, that the real ex-
perts said that the real problem dealt with other things. And it re-
minded me initially of something that the man who ran our prison
system in Ohio once said when we were talking about how to re-
duce the population in Ohio’s prisons, and he said ‘‘Head Start,’’
that we have got to get people early on in their lives and make a
difference.

It is interesting. Professor DiIulio said the big problem today is
that people are growing up in moral poverty, which he describes as
‘‘the poverty of being without loving, capable, responsible adults
who teach you right from wrong.’’ And I think that this whole tend-
ency to pass a law and assume that the problem is taken care of
is a cop-out and that we need to be a lot more thoughtful in some
of these areas where we think that we are going to be making a
difference.

Mr. Chairman, one of the things you are going to be hearing
from me is that I am going to be promoting more activity on the
Federal level in reordering priorities to deal with the prenatal-to-
three area, which all of the experts say is probably the most impor-
tant area in the development of a child, which we completely ne-
glect.

The point I am making is that we need to spend a lot more
money early on making a difference in the lives of the people in
our society instead of dealing with the problem later on. And in
Ohio, in terms of the Federal crimes, Mr. Chairman, the Federal
prosecutors usually tell the State guys, you handle it, we haven’t
got time for it, besides that you have got the jails and we haven’t
got the jails. I mean, there is a lot of that going on at the local
level.

I think probably the most positive thing from my observations
over the years—and I would be interested in, General Meese, your
observation—is the coordination in terms of enforcement between
local and Federal officials. I experienced as mayor of Cleveland sev-
eral instances where there was no coordination, and everybody was
off doing their thing, DEA, FBI, Treasury, and local prosecutor,
local police. If we really are interested in making a difference in
terms of crime in this country, more emphasis ought to be placed
on coordinating the activities of the various law enforcement offi-
cers so that they can work together to really make a difference. I
would be interested in your comment on that.

Mr. MEESE. Well, thank you, Senator, and you are absolutely
right; it is the coordination between the various law enforcement
agencies at all levels of government. Your own experience in a
sense parallels my own. We have both served at both the local,
State, and now Federal Government in your case, and mine when
I was Attorney General.

One of the principal objectives during the time that I served in
the Department of Justice was to advance that kind of coordina-
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tion. We organized the Law Enforcement Coordinating Councils in
each Federal district, bringing together local chiefs of police, sher-
iffs, and State officials of the State Department of Justice, along
with our U.S. Attorneys and the various heads of the DEA, FBI,
Marshals Service, and the other Federal law enforcement agencies.
And this has gone a long way.

In the drug field, for example, the Drug Enforcement and Orga-
nized Crime Task Forces, I think this is a very important aspect.
In many cases, we don’t need additional resources. We need the re-
sources we have working together more effectively and also allo-
cating the responsibility according to what they do best. And one
of the things that the proliferation of Federal laws that duplicate
State laws does, it destroys that kind of allocation of responsibility
as well as hampers coordination if they are all fishing in the same
ponds.

Senator VOINOVICH. Mr. Chairman, do I have time?
Chairman THOMPSON. Yes.
Senator VOINOVICH. Does the ABA comment about legislation

that is being proposed?
Mr. MEESE. I believe that the ABA may. The task force operated

separately from the legislative advocacy branch of the ABA. I don’t
know whether they do or do not comment on specific pieces of legis-
lation. But I know the task force would hope that when they do
consider—and the ABA has a process whereby they take positions
only after they have been adopted by the House of Delegates. But
we certainly will urge on the House of Delegates, which meets only
infrequently during the year, that our report on the federalization
of crime be one of the criteria they use in determining the ABA po-
sition on specific legislation.

Senator VOINOVICH. Well, I would suggest that they give it seri-
ous consideration. I think that if you had a task force that used cri-
teria, perhaps what Judge Merritt suggested, and then you had
some criteria in terms of when it was appropriate, and that they
would make it a point that when some of this stuff is being consid-
ered here that they come in and say it is not needed, it is duplica-
tive, it is not going to help things, that would go a long way to re-
duce some of these bills that are being introduced here because the
people introducing them would know that there is going to be
somebody that is going to comment about whether indeed they are
really needed.

Mr. MEESE. I think that is an excellent suggestion, and, inciden-
tally, the criteria that Judge Merritt has proposed is substantially
included in the report itself, as well, as the basis on which Federal
legislation is necessary. So I will certainly pass that on to the ap-
propriate officials within the ABA.

Chairman THOMPSON. What we have run up against is the
marrying together between those who seem to always look for a
Federal solution, Senator, along with those who want to be tough
on crime, and they get together and form a heavy majority. And
those who are out there saying, hey, wait a minute, there is abso-
lutely no indication that it is going to do any good, every State in
the Union already prohibits this activity. I think last time that
came up on the guns-in-school legislation, we got 21 votes, some-
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thing like that, for that proposition. So I am glad you are here now,
so maybe that is 22.

Senator VOINOVICH. Mr. Chairman, I would also like to say one
other thing, that we need to do a little better job talking about the
things that work. For example, our State I think is the only State
in the country where the number of people in our juvenile facilities
has been reduced because several years ago we went to a program
called Reclaim Ohio, where we are allowing our judiciary, the juve-
nile judges on the local level, to find alternative places for these
youngsters rather than sentencing them to State facilities. And
that took a little money because in the old days, their only alter-
native was to send them to the State because the State will pay
for it. Now what we say to them is if you keep them in the local
area, we will give you $75 a day. In other words, they are looking
at these youngsters and saying they have mental problems, they
have drug problems, but there is a different approach to dealing
with this. It is not crack down, throw them in jail, and they are
going to be better.

Our statistics show that boot camps, for example, don’t work. We
have found that boot camps for juveniles really do not help but
hurt. I just think that more publicity, more best practices being
shared about what really does make a difference needs to be em-
phasized rather than the silver bullet that so many people would
like to advertise and then, as I say, go off and do something else.

Chairman THOMPSON. Senator, you are pointing out something
that I think is very important, and while I have still got you here,
I would like to address just maybe one further question to you,
again, if you please. That is, in response, again, to the current situ-
ation that we have, one of the things that we are considering is the
Violent Repeat Juvenile Offenders Act. I don’t know if you have
had a chance to look at that. And since this juvenile crime legisla-
tion has been pending—I was on the Judiciary Committee until re-
cently, and my concern has been just what you were talking about.
Everybody has got their own idea as to what is a great program.
And we sit up here in Washington and decide what makes sense
to us. We find out later that either it doesn’t do any good, maybe
it does a little good, maybe it does harm, but we decide. And then
we encourage the States to do what we decide that they ought to
do in response to this problem.

My feeling has always been that as far as a Federal role is con-
cerned, one of the things that the Federal Government does better
than anyone else, I think, is probably research and development
and evaluation. And perhaps maybe we ought to acknowledge our
ignorance in these areas and spend a little more time just doing
basic evaluation in Washington, making that information available
throughout the States, be a clearinghouse for information, pro-
grams that are being tried all across the country, what works, what
doesn’t work, and then let States make their own determination as
to what they want to do.

I would like your thoughts on this bill, General Meese. I think
the staff indicated that I was going to ask you a question about it.
It is complicated. It has many provisions in it, some of which I
think are much better than they were. I think there is still some
expansion of—we are still into this juvenile gang business. We get
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the camel’s nose under the tent—juvenile gangs, and then people
who help juvenile gangs, then people who help people who help ju-
venile gangs, and we keep going in that direction. And then there
are a lot of grants, $450 million for the juvenile accountability
block grant. That is for buildings and prosecutors and things like
that, as I understand it; $75 million for juvenile criminal history
upgrades; $200 million for challenge grants, that is more in the
preventive area, as I understand it; $200 million for prevention
grants; $40 million for National Institute of Juvenile Crime Control
and Prevention, of which $20 million would go to evaluation and
research; $20 million for gang programs; $20 million for demonstra-
tion programs; and $15 million for mentoring programs.

With regard to the juvenile accountability block grant, to be eligi-
ble for the grants, States must make assurances it will establish,
first, a system of graduated sanctions because States don’t have
enough sense to realize that you ought to have graduated sanc-
tions. We need to tell them that. We will give them the money if
they will follow our wisdom because we have got those answers up
here.

Second, drug testing for juvenile offenders, I think we could all
agree that is a good thing in general.

Third, a system to recognize the rights and needs of the victims
of juvenile crime. It is a good thing, but three things, three prior-
ities of a million priorities that you could choose from.

What about all of this? I know you don’t have time to address
all the details. Is this a right approach? Is it 50 percent right?
Should we start all over again in the way we are looking at the
problem here?

Mr. MEESE. Well, Senator, Mr. Chairman, my own view is that
whether this bill passes or doesn’t pass will have zero effect on vio-
lent crime or juvenile crime in the United States. It is the local offi-
cials, it is the local resources that are going to have the impact on
this. There are some valuable things in the bill, namely, it elimi-
nates a lot of programs that the Federal Government is presently
engaged in which have been found to be useless or redundant or
unnecessary. I think, quite frankly, we have plenty of money now
going out of the Federal Government to the States in the juvenile
field. I would get all of that money together, divide it by population
and on a population or some other similar fair basis give it to the
States in block grants and let them decide how best to use it.

Some of the provisions in the bill are pernicious in that it ex-
tends the federalization of crime, particularly those that relate to
the firearms provision and the criminal gang provision, makes sub-
stantive offenses on the basis of Federal law, which is already cov-
ered or can be covered by the States if they so desire and see it
is important.

So, as I say, if this bill did not pass, it would not have any detri-
mental effect on the enforcement of criminal law in the States. If
it does pass, it is not going to have any real beneficial effect. I
would think that, again, the best thing that the Federal Govern-
ment could do is take the money already going to the States for a
whole variety of these programs, give it to them in block grants——

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00083 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



77

Chairman THOMPSON. Practically every department of govern-
ment has juvenile crime prevention money. The Department of Ag-
riculture, we found out, has some.

Mr. MEESE. My understanding is that there are some 300 dif-
ferent programs scattered among the various agencies of the Fed-
eral Government.

Chairman THOMPSON. Judge Merritt, with regard to the judici-
ary, I noticed in the ABA report they said from 1980 to 1994 the
number of Federal prosecutors increased 125 percent, and the num-
ber of Federal judges, both district and appellate, increased 17 per-
cent. So you are being outgunned there in terms of——

Judge MERRITT. Well, we just have to hire staff. The problem in
the Federal courts is not only the rise in cases, but something has
to give when that occurs, and what concerns me is that the delib-
erative process itself may be undermined. The Supreme Court can
limit its jurisdiction to a certain number of cases a year. The Fed-
eral district courts and courts of appeal can’t do so. So shortcuts
then become necessary, and any shortcut reduces the amount of
time a judge has for deliberation and reflection.

I might say on the subject, there is something to be said for Fed-
eral action in a symbolic sense; that is, the political arm of the gov-
ernment, the Congress of the United States, sees a problem and
they want to act in order to express the will of their constituents.
There is, it seems to me, better and worse ways to do that.

The worst way to do it is to permanently federalize the criminal
area. The least worst way may be through appropriations of some
kind because that is an annual year-to-year process, not perma-
nent, and it may waste some money, but it doesn’t undermine the
fabric of a federalist society. So when symbolic action becomes nec-
essary through the political process, for example, in response to
Littleton and other similar events, there is something to be said for
symbolic action, but little to be said for federalizing the matter as
a matter of crime, and much to be said for seeing if there is some
experimental program that may require some appropriations which
can be easily ended from year to year.

Chairman THOMPSON. And perhaps more in terms of evaluation
of programs that are——

Judge MERRITT. And research. I think there are a lot of things
the Federal Government can do to assist State and local law en-
forcement. For example, electronic surveillance is assisting State
and local governments where necessary in serious crimes. In that
respect that is one example.

There is a lot of aid that can be given which doesn’t entail or re-
quire the creating of Federal crime or bringing some case in Fed-
eral court by a Federal prosecutor.

Chairman THOMPSON. That is an extremely helpful and insight-
ful analysis, I think.

Let me ask just two more things. On your five criteria that we
are talking about, you said something that was interesting to me.
With regard to the interstate-international aspect of it, you said
something that is difficult, almost impossible to do otherwise. It is
an interstate—it seems to me that the state of the law is—well, not
the law but the state of Congress is that if we can remotely attach
anything to interstate commerce, it is not a question of whether it
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is wise or not, we just go ahead, if we can remotely—or even allege,
just allege, we don’t even have to show that there is some connec-
tion. I take it that then we go ahead and pass laws in that area
and say, well, it affects interstate commerce. And, of course, I guess
in one sense or another, everything affects interstate commerce.
And up until fairly recently, anyway, the Supreme Court has kind
of gone in that direction.

I take it that you feel that there not only should be some nexus
but there should be some very strong nexus to interstate commerce
before we federalize in that area.

Judge MERRITT. Yes, and one of the reasons is because the way
the prosecutorial system works inside the Department of Justice is
very decentralized; that is, the U.S. Attorneys pretty much have
discretion to bring what cases they want to. There are few areas
where they are limited and have to get the permission of the
Criminal Division of the Department of Justice, for example, in
areas like local corruption. But in the main, in the great broad
sweep of these duplicative crimes, it is left to the discretion of the
local prosecutor. The local prosecutor can bring, as they frequently
do and as we see every day, a case that is no different from the
case that would be brought in a local police court of the local juris-
diction. It depends on prosecutorial discretion and selection, and
there is not much control of that through the Department of Jus-
tice, and there is, in fact, a tension between the local—as you may
remember, a tension between the department oftentimes and the
local prosecutor, a ‘‘don’t tread on me’’ sort of attitude. And a lot
of cases are brought as a result of that.

Chairman THOMPSON. One final thing. You mentioned in your
statement that much of your docket now is drug cases, illegal pos-
session of firearms cases, and that it was having minimal effect on
the distribution of drugs and illegal firearms. You said most of your
cases, or a good many of them, anyway, are possession cases.

Is one of the places we are missing the boat as far as drugs and
firearms are concerned is that we are not drawing a proper distinc-
tion between possession on the one hand and perhaps interstate
transportation on the other hand, that perhaps if it is an interstate
transportation case, those are traditionally Federal kinds of cases
and activities? But on the other hand, if it is mere possession of
drugs or firearms that are otherwise prohibited by local law, that
that is not something that needs to be federalized?

Judge MERRITT. Let me give you an example. It depends on what
you mean by interstate transportation or how much interstate com-
merce you want to say is a prerequisite.

In Memphis, for example—and this is true in a lot of cities that
are near the border of the State. In Memphis, there are a lot of
cases where the local police officer will make a case, he will stop
or she will stop an automobile that is coming across from Arkansas
or Mississippi or somewhere, and the law is that you can stop for
any reason and then search for drugs, and the reason for the stop
is somewhat of a pretext. So the police officer stops an automobile,
they find some drugs, and the case is then brought in the Federal
court. It may be 10 grams of crack cocaine or cocaine base or what-
ever. But the car came across the State line——
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Chairman THOMPSON. So what you are saying is that even in
some so-called interstate cases, it should not be federalized?

Judge MERRITT. Yes. I mean, it is a big country now. I think
that—and a lot of State lines—we don’t need to prosecute all those
cases in the Federal court.

I think the Federal Government, the Federal law enforcement es-
tablishment would be much—and the Congress—would be much
better off if just as a matter of priority it looked at the inter-
national criminal area, which I think is affecting the country now
substantially, because this is an area that State Governments can’t
really deal with. The National Government has to deal with that,
and crimes in that respect are crimes against the Nation and fall
clearly within our jurisdiction over foreign policy.

So I think that there should be a de-emphasis on these local do-
mestic situations and an emphasis on——

Chairman THOMPSON. The original purposes of the Federal court
system.

Judge MERRITT. Right.
Chairman THOMPSON. At a time when we have increasing prob-

lems—you mentioned the international aspect of drugs. Practically
all illegal drugs come in from a foreign country.

Judge MERRITT. Well, that is true, and then we have gangs. I
mean, I have heard a lot and read in the paper of gangs from dif-
ferent countries—the Russian Mafia is coming into the United
States. Well, it is hard for State and local people to deal with that
kind of problem, and Nigeria, other places.

Chairman THOMPSON. The point being that we have got—I men-
tioned the espionage case. We have got serious Federal, national
problems that require serious Federal resources. And, we are talk-
ing about animal hijacking and having FBI agents go out to coun-
try schools, presumably to check on kids. We are going the wrong
direction there.

I have kept you much too long. I appreciate it. General Meese,
do you have any parting comments?

Mr. MEESE. Just that I would strongly support the Chairman’s
comments on research and evaluation. One of the things is that
there is very little evaluation of most of these programs, and rather
than end programs that are not effective, we add new programs
without looking at those that are already on the books. So I sup-
port your comments on research and evaluation, which needs to be
done on a national scale, and which outfits like the National Insti-
tute of Justice, Bureau of Justice Statistics, and others can be very
effective as a nationwide support for local law enforcement.

Chairman THOMPSON. Thank you very much, gentlemen. That is
extremely helpful.

I would like to ask our second and final panel to come forward,
please. Our first witness will be the Hon. John Dorso, the Majority
Leader of the North Dakota House of Representatives, who is testi-
fying on behalf of the National Conference of State Legislatures.

He will be followed by Gerald Lefcourt, immediate past president
and legislative committee chair of National Association of Criminal
Defense Lawyers.
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Our final witness today will be Professor John Baker, Jr., the
Dale E. Bennett Professor of Law, Louisiana State University Law
School.

Gentlemen, welcome. Representative Dorso, would you like to
begin, please?

TESTIMONY OF HON. JOHN M. DORSO,1 MAJORITY LEADER,
NORTH DAKOTA HOUSE OF REPRESENTATIVES, ON BEHALF
OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES

Mr. DORSO. Thank you. Good morning, Mr. Chairman. As you
said, my name is John Dorso. I am the Majority Leader of the
North Dakota House of Representatives, and I also serve as chair-
man of the Law and Justice Committee of the National Conference
of State Legislatures. Today I am testifying on behalf of NCSL and,
I believe, all State legislators.

First of all, let me thank you for your kind reception of the
present president of NCSL, Speaker Dan Blue, yesterday. I under-
stand that went very well. We appreciate that.

I want to thank you for holding these hearings on the issues of
federalism and preemption because I think that they are very seri-
ous issues. As State legislators, we face what you do every time we
go into session. It seems that we in North Dakota are dealing with
some more mandates or preemptions that come down from Con-
gress, and it is very troublesome to us that we have to deal with
those issues because NCSL’s touchstone and my touchstone is, of
course, the Tenth Amendment and what is supposed to be reserved
to the States. And, of course, the police power is one of those that
we believe is one of our prerogatives.

Today, as I was listening here, so much of what was said is what
I was going to say that I am going to skip my prepared remarks.
As a legislator for 15 years, I guess I don’t like to listen to the
same things said twice, and I am sure that your Committee has the
same opinion. And I certainly don’t like to have people read to me,
so I am going to skip that.

Chairman THOMPSON. I am used to it.
Mr. DORSO. You are used to it?
Chairman THOMPSON. In retribution, I read to other people.

[Laughter.]
Mr. DORSO. Well, I’ll try not to.
I think some things have been said today. I totally agree with Ed

Meese and the judge. North Dakota, being a small State, I have the
ability to visit with our Federal judges. Pat Conmy, who sits in Bis-
marck, was a former legislator. Rodney Webb, who sits in Fargo,
was active in party politics before becoming a judge. And the Fed-
eral prosecutor, U.S. Attorney John Schneider, was the minority
leader before becoming the U.S. Attorney. So I have a close per-
sonal relationship with most of those folks, and I have an oppor-
tunity to visit with them about the federalization of criminal
issues. And much of what is said today is the same thing they are
telling me from their perspective, Mr. Chairman.

The problems that were pointed out here I think are real. There
is confusion as to jurisdiction, and that happens a lot, and espe-
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cially in North Dakota, because we may not have a unique cir-
cumstance, but one that Western States suffer, and that is the In-
dian reservations and the Native American problem, and who has
jurisdiction and the resources to deal with those problems.

As an example of that, I will give you the methamphetamine
problem. That is starting to centralize itself on the Indian reserva-
tions because those that perpetrate that crime find it is easier to
do it there than in other parts of our State because of the confusion
over jurisdiction, whether you are a member of the tribe or whether
you are not a member of the tribe, and the jurisdictional problems.
And I think there are a lot of resources being wasted, and I think
the judges and the U.S. Attorney would agree with that statement.

Many times we are chasing the same thing to get to a result, and
a lot of resources are wasted where really the State could have
done it just fine on its own, and the Federal Government could
have been taking care of some other cases and what I believe is
your responsibility, and those resources would be better spent on
those types of cases.

Now, you mentioned the ABA report, and I have had an oppor-
tunity to read that, and certainly I agree with the statistics and
the conclusions.

One of the things that I looked at in that report and I said, real-
ly, why does this happen? I mean, what is the root cause of this
happening? And I think you have identified that, Mr. Chairman, as
I think a lot of it is politics—and both of us—obviously, you are a
U.S. Senator, but I have served in the North Dakota House of Rep-
resentatives, see it. A lot of it is populist party politics. And it is
too bad, but that is real. Any legislative session I am in, there will
either be criminal law and/or even civil law that is introduced by
special interest groups that seem to come as a reaction to events
that have happened—we only meet every 2 years, but in the in-
terim—and then it is very difficult sometimes to say no to passing
a new law because it looks good, it sounds logical, but really it
should be left, in your case, to us as the States and, in our case,
it should be left to the local political subdivisions. And that is dif-
ficult to do. I understand that. But it is something that I think we
have to be very careful of, and I think sometimes in Congress that
hasn’t happened.

So I think there are a number of reasons why it has happened.
One is the populist politics. The other one is the bureaucracy that
was mentioned earlier. We all know bureaucracy in State Govern-
ments, just like bureaucracy in the Federal Government, they will
feather their nest, they will grow, unless somebody reins them in.
And that I believe is our job as a member of Congress or as a legis-
lator, to rein in the size of the bureaucracy and its tendency to
overreach its original mission.

Then I think there is another thing here, and that is that you
pass it because you can. And that maybe sounds a little bit trite,
but, that is a fact. You can, just as sometimes we can. And unless
we put some type of restraints upon ourselves, it will continue to
happen.

I bring up the context of federalism in general, not just in crimi-
nal issues. Unless there is, as was discussed here earlier by the
earlier panelists, some way for you folks to draw a line in the sand
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to say that you are not going beyond that, which means outside re-
view by CBO or whoever—I have no idea whhere would be the
most appropriate place to put that responsibility—to say to you
this is where we have drawn the line in the sand. Now, if you
choose to go beyond that, that is a decision you can make, but, still,
you have gone beyond the line in the sand. And I think that is im-
portant. We have tried to do that in the North Dakota Legislature
by putting certain procedures into our rules so that when we start
trodding on the local political subdivisions, they come in and they
can raise a lot of hell with us. And then that tells us we should
back off. And I think that there is something that needs to be done
in that regard, and I heard that it was discussed earlier.

I think that there are a number of areas that the Federal Gov-
ernment needs to help us in, and I heard that discussed and I
agree with that. I also do not subscribe to the theory that all Fed-
eral criminal law is bad, because I certainly think that when it
comes to organized crime and dealing with the Cali cartel on drugs
and stuff, we are not capable of dealing with those types of things
at the State level. I think certainly we can be cooperative in those
efforts with our local law enforcement officials and State law en-
forcement officials, but in general, when it comes to international
and organized crime to the level of interstate trafficking, etc., we
are not capable of dealing with that. I think that the Federal Gov-
ernment has a legitimate role. But I think there needs to be that
line drawn, and it needs to be clear, and it also needs to be clear
as to what is our responsibility at the State level when we are deal-
ing with those issues.

So, with that, Mr. Chairman, I would rather spend some time an-
swering questions later, but those are my feelings on this issue,
and I certainly appreciate these hearings, and I hope that some-
thing can come of it.

Chairman THOMPSON. Thank you very much. I appreciate your
being here.

It has been a long time, Mr. Lefcourt. Good to have you here.

TESTIMONY OF GERALD B. LEFCOURT,1 IMMEDIATE PAST
PRESIDENT AND CHAIR, LEGISLATIVE COMMITTEE, NA-
TIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

Mr. LEFCOURT. It has been.
Chairman THOMPSON. I used to pay good money to hear Mr.

Lefcourt lecture and learn about the law. Now I don’t have to pay,
but I am still learning.

Mr. LEFCOURT. I remember those days, and I remember your
counselorship on the Watergate Committee, and I really remember
it with a lot of fondness and respect.

Chairman THOMPSON. Well, I appreciate that very much.
Mr. LEFCOURT. Mr. Chairman, I, too, am not going to read to

you, but we all have our favorite sort of sound-bite stories, and
really this hearing could be sound bite or sound policy, a look at
the overfederalization of criminal law.

One of my favorites, it is a scary one, and I think you will appre-
ciate that knowing your background in the criminal law. After the
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Atlanta Olympic bombings, needless to say, a shocking, frightening,
terrifying event, the administration, before anybody knew what
really happened, proposed the most sweeping undertaking of wire-
tapping that there had ever been in this Nation. As you know, our
wiretap laws, both State and Federal, require applications to
courts. Those courts uniformly grant them. I think there has been
only three in the last 15 years that have been turned down. But,
nevertheless, without knowing the cause, the reason, or what have
you, in order to act as if something is being done, sweeping wiretap
legislation was proposed. And it took Herculean efforts by literally
dozens of groups across a broad political spectrum, from the Na-
tional Rifle Association to the National Association of Criminal De-
fense Lawyers and the American Civil Liberties Union, and many
groups all over the lot to try to derail that legislation.

And this is just the kind of thing that scares everybody, and I
think what every speaker here today and yesterday has been talk-
ing about: An overreaction, the feeling that something has to be
done, some legislation has to be passed, and to hell with the con-
sequences. And this is the real concern. We have submitted, Mr.
Chairman, an article by three of us, and this is kind of an unusual
and absolutely very creative alliance that was formed 2 years ago
by myself as president of the National Association of Criminal De-
fense Lawyers; William Murphy, the president of the National As-
sociation of District Attorneys; and Ron Goldstock, the then-Chair
of the ABA Criminal Justice Section, which sponsored the Meese
report.

We began to think about these issues and the principal concerns
that we had with this type of reaction to highly publicized events,
and you could think of many in your own mind during the last
Presidential election. And it doesn’t matter what party, and we are
not looking for a particular result. We are looking for a process.

During the last election, one of the candidates said the President
of the United States should be behind victims. Who could argue
with such a proposition? And the other candidate said, well, I am
going to one up you. I am going to propose a constitutional amend-
ment, the victims rights amendment, and I have read what you,
Your Honor, Mr. Chairman, have written on the subject and
couldn’t agree with you more. And this is the product of the polit-
ical fray. But, lo and behold, we are becoming dangerously close to
actually passing a constitutional amendment where, clearly, stat-
utes should be tried first, as everyone says, and are being tried and
tried through the States, and working quite well.

We have on our docket a constitutional amendment that could
alter our entire adversarial system in the name of sound bites,
with all due respect, because it doesn’t matter which political party
proposed it. The fact of the matter is such sweeping proposals could
have disastrous effects on our constitutional system.

And so the three of us, thinking about things that we agree on,
have written a series of articles. The most recent one is my testi-
mony today, which, as I speak, appears in the National Association
of District Attorneys magazine, the Defense Lawyers magazine, and
the ABA Criminal Justice Section magazine. What it does is, put-
ting all of our talk over the last few days into a concrete piece of
legislation which with standing rules from both Houses could result

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00090 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



84

in a mechanism that could at least some way protect us from
sweeping proposals which have very little actual good effect and po-
tential disastrous effect, like the ones we have been speaking
about.

This concrete proposal draws on a statute which is already in ef-
fect, and that statute requires the Judicial Branch and Executive
Branch of government to come in with a prison impact statement
with their proposals of new legislation.

You didn’t hear me say ‘‘congressional’’ proposals. It is only the
Judicial Branch and Executive Branch.

Well, this statute, 18 U.S.C. 1047, could easily be expanded—and
that is our proposal—to be a two-fold statute, to have two inquiries:
A Federal assessment and it actually picks up on what Judge Mer-
ritt was talking about in the five criteria because those five criteria
come from the long-range plan of the Judicial Conference. His five
criteria are that five criteria, and we adopt it because it is a rea-
sonable look at what the Feds, so to speak, should be involved in.
And so it has a two-part component, this statute: A Federal assess-
ment using that five criteria, and then a cost/benefit analysis,
using agencies like the Attorney General, the General Accounting
Office, but also drawing on States’ attorney generals and local, and
to see how this proposed legislation, whatever it be, might affect
the prosecutorial, judicial, defense functions of State and local gov-
ernments.

You talk about the juvenile legislation. I guess Attorney General
Meese did not know, but the American Bar Association has taken
a position against S. 254, as it did against S. 10, which was the
predecessor last session. And that is exactly the type of legislation
that would benefit by the type of study the statute that we propose
in that article would undergo. And one would take a look at it in
terms of the Federal assessment criteria and also the cost/benefit
analysis.

If you look at the Federal assessment criteria of the juvenile jus-
tice legislation, for example, I mean, the notion that you could have
children in the United States district court whose feet can’t reach
the floor from the chair they are sitting on being brought to trial
as they would under that Federal legislation at the unreviewable
discretion of an Assistant U.S. Attorney—the judge would have no
role—and that that child could then be housed, if you will, with
adults where we know from statistics that they are 7.7 times more
likely to commit suicide when housed with adults, and that we
have this whole Federal bureaucracy involving juvenile justice.

I think if you looked at that statute, using the Federal assess-
ment criteria suggested by the Judicial Conference and mentioned
by Judge Merritt here, and you looked at the cost/benefit analysis
of that statute, and there was some real study that the statute that
we propose envisions, I don’t think that there would be many peo-
ple in Congress that would have a problem on how to deal with it.

But now, when any sound bite gets into a piece of legislation and
a filing and nobody knows and they are afraid to say no because
they don’t really want to look soft or they don’t want to take the
wrong appropriate political position, we end up with legislation
that nobody wants.
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I think that this issue—and I am so happy that you have decided
to have hearings on it—has become so important that it has
united—look at the segments of our system that are united. Wheth-
er you are talking about the Chief Justice of the United States, the
American Bar Association, Attorney General Meese, State legisla-
tures, criminal defense lawyers, State DAs—everybody knows that
our sort of predilection for sound bites and spinning has grown just
totally out of control. And unless we adopt a statute with teeth that
applies to Congress, the judiciary, the executive, and instead of
sound bite has sound policy, we are really going down a disastrous
road.

So that is our position, and I hope that out of these hearings
comes something concrete, a statute that people could get behind.
We are certainly not going to be able to stop people from talking,
and sound bites and press conferences will continue. But at least
we know that they will go into a process, and, again, it is the proc-
ess that is important, not a particular result.

Thank you very much.
Chairman THOMPSON. Thank you very much.
Professor Baker.

TESTIMONY OF JOHN S. BAKER, JR.,1 DR. DALE E. BENNETT
PROFESSOR OF LAW, LOUISIANA STATE UNIVERSITY LAW
CENTER

Mr. BAKER. Thank you, Mr. Chairman, for inviting me to testify.
As an academic, I feel some burden to explain that I have not spent
all my time in academia. I do write and teach in the area of con-
stitutional and criminal law, but I was an assistant district attor-
ney in New Orleans where I tried many felony cases. I was a con-
sultant to the Justice Department under Mr. Meese, where I
worked with the Office of Juvenile Justice. I was a consultant to
the Senate Judiciary Committee at the time of the proposed Fed-
eral Criminal Code back in the early 1980’s, which would have
been a disaster had it been enacted. I have argued cases in the
Federal courts, including the Supreme Court. Some of this was
prison litigation.

I served on the ABA task force with Mr. Meese. Obviously, my
views expressed today do not necessarily reflect those of the ABA
nor the school at which I teach.

Mr. Meese mentioned that the Task Force included diverse
views. In all fairness, it was, if anything, stacked towards the pros-
ecution. Out of the 17 members on that Task Force, 11 were
present or former prosecutors, State and Federal. So this was not
a defense-oriented task force at all.

Chairman THOMPSON. Well, everybody always admits to having
been a former prosecutor. Probably if you look close enough, they
were also defense lawyers at one time.

Mr. BAKER. There were actually very few defense lawyers in that
group—your friend, Mr. Neal, but there were not that many others.
It was, if anything, a prosecution-oriented group. Certainly Mr.
Meese fits that description.
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One of the things that I learned in my short time working in the
Congress was that the protection that the Founders intended in
structuring Congress may work very well when it comes to non-
criminal legislation, but the description of the Federalist about how
the structure of Congress protects our liberty does not work well
when it comes to criminal legislation.

We have no need for new substantive criminal law in this coun-
try, either at the State or the Federal level—except possibly in the
areas of electronic commerce and international relations, etc. This
knee-jerk reaction, to pass new criminal laws, is not only a problem
in Congress; it is a problem in the States. But there is a difference
between the two.

At the State level, there are certain protections that actually
limit the damage that State legislatures can do. One of the things
that I want to point out is that when Congress pass as criminal
legislation, it is not just that it is worthless. It is dangerous. It is
much worse than worthless.

Let me give you just three general areas. It is, first of all, a
threat to the innocent, which I will elaborate on. Two, it is a threat
to democracy and the whole governing structure of this country.
Third, it gets the Congress into moral, cultural disputes which it
should know to stay away from.

First of all, on the ineffective part, we all know at the prosecu-
torial and defense level what is driving federalization at the local
level. It has to do with longer sentences, as has already by other
witnesses. In most States, in drug cases, the Federal sentences are
much longer, and, therefore, law enforcement has an incentive to
push at least some of the drug cases into Federal court.

In the State I come from, Louisiana, the State sentences are still
much longer than the Federal sentences; so law enforcement does
not have that same incentive.

In terms of effectiveness, it is not sensible to push cases through
the Federal system and it is not simply because they can’t handle
the case load. From a cost point of view, it makes no sense. You
may have heard about Project Exile in Richmond, Virginia. There,
the Justice Department, with the cooperation of the local DA, who
probably should be unseated for pushing so many cases into the
Federal system, wants virtually every gun case prosecuted in to the
Federal system. The Federal district judges there have written to
the Chief Justice complaining that their court has been reduced to
a local police court. But, more importantly, they have pointed out
that the cost of trying a Federal gun case is three times the cost
that it would be in State court.

Simply from an effectiveness point of view, cost consideration
would dictate that you spend the money on the State rather than
pushing the cases into Federal court.

Chairman THOMPSON. That is being touted as a national success,
and the logical extension of that is that you do it everywhere,
which means a national police force.

Mr. BAKER. Right, exactly. I have written about that, and I want
to point out that their claim is misleading. First of all, they are cit-
ing statistics on dramatic drops, but those numbers do not survive
scrutiny. First of all, violent crime stats nationwide are down. They
don’t mention that. Second, New Orleans just experienced a 31 per-
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cent drop in murder rates, without the Project Exile program. New
Orleans adopted New York’s community policing, which seems to
be responsible for its dramatic drop in crime. And that has nothing
to do with the Federal Government.

Moreover, we recently had in our State legislature a visit from
Mr. Heston, who was promoting this Project Exile. We adopted a
Project Exile, but with no involvement of the Federal Government.
The main feature of Project Exile is sentencing. If you want to im-
plement Project Exile, all you have to do is have your legislature
raise the sentencing possibilities for particular crimes that you are
concerned about. Local DA’s are perfectly competent to handle
these cases, and if they aren’t, you need to unseat them and get
a different DA. That is what the democratic process calls for.

The biggest problem—which you as a former U.S. Attorney
know—is that U.S. Attorneys are not politically accountable. If you
don’t like what your local DA is doing, you can have an impact on
his or her policies. I went in with a local DA who campaigned
against certain policies. He got into office, and the people said they
wanted those policies continued. He did a 180-degree turn. He had
no choice if he wanted to be re-elected.

On the issue of innocence, which is really critical and on which
no one else today has focused, it seems to me there is a funda-
mental difference between substantive criminal law at the State
level and at the national level. At the State level, criminal law is
essentially based on the common law. Even though we have the
model penal code and even though we have revised the common
law, we are still dealing with the basic crimes of murder, rape, rob-
bery, burglary, theft, etc. This is extremely important because
these cases are ultimately tried before a jury and a jury can recog-
nize a murder, rape, robbery, etc. The problem in Federal criminal
law is the great uncertainty in many of the statutes.

The Supreme Court this term has decided two carjacking cases
involving uncertainties in the language that Congress had used in
drafting this statute.

The uncertainty of Federal statutes is compounded by what the
Justice Department does, as indicated by Judge Merritt, and by
what the Federal courts have been doing with statutory interpreta-
tion. Federal crimes have historically been tied to jurisdictional
limits, which complicate a statute, for example, the interstate
transportation element of many crimes. Interpretation often dis-
torts the language of the statute. You don’t have that problem at
the State level. When you get into a Federal criminal trial, the
statutory issues can become extremely complex. It is difficult for
the jury to understand, in many cases, what constitutes guilt or in-
nocence because the parties involved, the lawyers—prosecution, de-
fense—and even the judge can’t agree on what is the essential core
of the offense.

While we know what a murder is, who knows what a RICO is?
A jury can’t recognize that kind of crime. Ultimately, many of these
juries are making judgments based on the indications given to
them by the court and on whether they view the defendants as
‘‘bad actors’’ or not. This is where the Justice Department comes
in.
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The Justice Department, since the beginning of the century, has
promoted statute after statute that is vaguely and broadly defined,
with the attitude of ‘‘just trust us,’’ we will only use it in appro-
priate cases. But the history has demonstrated that they have used
it well beyond the original arguments that were used to justify par-
ticular statutes.

When it comes to a question of court interpretation, the problem
is that the Federal courts have gotten way far away from the old
rule of strict construction. They call it the rule of levity, but they
have gone well beyond it. And, again, in one of the two carjacking
cases, Justice Scalia in dissent was complaining that the majority
completely ignored the notion of narrowly construing the statute as
they ought to have done.

Ultimately, creating Federal statutes for crimes that should
properly be brought at the State level results in bringing and in-
creasing the police power of the Federal Government. As the Lopez
case said, there is no general police power in the Federal Govern-
ment. The Congress has legislated well beyond any of its powers
under the Constitution. There is no clear connection between the
Commerce Clause and many of these criminal statutes.

What the Congress is getting itself into with the police power are
moral questions because the police power is used to shape the mo-
rality of a community. If you want to live in Las Vegas, where pros-
titution is legal, gambling is legal, fine, move there. But if you
want to live in a more conservative State where prostitution and
gambling are illegal, you can go to that State. Those are political,
democratic, moral issues that local majorities ultimately decide on.

When you take the police power and move it to the national
level, what you have guaranteed is that you will generate more po-
litical divisiveness over crime at the national level. For instance,
we know that supporters of abortion rights got the Congress to
pass the FACA statute, the Freedom of Access to Clinics Act. We
also know over the last couple of years that there has been the at-
tempt to get a criminal statute on partial-birth abortion.

Will the Federal Government’s policy on criminal law as regards
to abortion affect every congressional and Presidential race? Will it
turn on who is in the Executive Branch to decide what is going to
be the policy of the Justice Department in using its criminal pow-
ers in the area of abortion? Or shouldn’t this be a matter that is
left to the States?

Ultimately, in the early 1980’s, that bill that I mentioned, the
proposed Federal Criminal Code, which was cosponsored by Sen-
ators Strom Thurmond and Edward Kennedy, went down to defeat
for totally extraneous reasons—that is, it was a strange alliance be-
tween the Moral Majority and the ACLU that ultimately killed the
bill.

Unfortunately, when the bill was being considered, a bill of about
500 pages, most of the debate occurred over procedural matters.
But of all the 500 pages, most of it concerned substantive criminal
law. When I testified on that bill in a House committee and I asked
about certain provisions in theft and other areas, the response from
the staff was, well, we really don’t know what those statutes do be-
cause the person who drafted those statutes has left.
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Some of the things that would have been criminalized in that bill
were amazing. The House bill would have turned a normal accident
into a murder if it resulted in death. It would have made corporate
executives in this country guilty of murder for accidental deaths in
some of their businesses. Sexual conduct between Members of Con-
gress or the Executive Branch and staff members would have been
made a felony.

The consequences of many provisions in that bill were little un-
derstood. Fortunately, that bill died. Unfortunately, many parts of
that bill were passed in the intervening years piece by piece. That
is how we have gotten to the point where the Federal police power
is so extensive and dangerous, even through prosecutors don’t use
all the powers of Federal criminal law. The fact is we are not just
talking about courts and prosecutors. We are talking about inves-
tigation. We are talking about the fact that there are people on the
payroll who have to justify what they are doing. There are between
100 and 200 Federal police agencies in this country that have the
power to investigate. Whether or not their cases ever result in a
prosecution, they can generate grand jury investigations that cause
people to have to endure investigation for several years at a cost
of several hundred thousand dollars in attorney’s fees, only to find
out that there really was no case after all. Although there are
abuses at the State level, that kind of abuse simply can’t happen
in State cases because there are other checks. You could never
spend the same kind of money in defending typical State cases.

Thank you for listening to my statement.
Chairman THOMPSON. Well, thank you very much. It is hard to

know where to start. I could talk for a long time about all these
issues.

I am really amazed, as I think about what Mr. Lefcourt said, the
confluence of opinions and philosophies and so forth. Everybody
who deals with this, whether it be people that have to do with
State prosecution, the defense, people concerned about civil lib-
erties, people concerned about the concentration of too much power
in the Federal Government, all agree, seem to agree on something
that is totally losing in terms of the battle. It really, I think, gives
hope that maybe we can do something about it.

We had a hearing yesterday on federalism with regard to the
civil side of the ledger. We have got a preemption bill that is, I
think, in many respects very much comparable to what you are
talking about, Mr. Lefcourt. It requires the Congress to, first of all,
acknowledge what it is doing. If it is going to preempt in a civil
situation, then it has to then state why. It doesn’t go into quite as
much detail as probably it should. Then it does an assessment at
the end of the year as to the cumulative effect of all of these pre-
emptions and so forth.

But it is even more important in the criminal area because what
you have in the criminal area that you don’t have in the civil area
is what you have in the criminal area in general. I mean, it is coer-
cive power of government which makes it much more significant.

Professor Baker, you point that out. Only 5 percent of the pros-
ecutions are Federal. Many of these laws that we are passing are
not being used. They are strictly window dressing out there for
somebody to pick up—they pick and choose. But your point is even
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though that is the case, what is happening has detrimental effects
in terms of the presence and the power of the Federal Government,
that it has tentacles perhaps that we don’t see in some way. Could
you elaborate on that somewhat?

Mr. BAKER. Well, the way I use——
Chairman THOMPSON. What harm is it doing? If we don’t have—

if it is such a small percentage and we don’t use what is hap-
pening, anyway, what harm does it do?

Mr. BAKER. Well, you forget that laws, as you well know, can be
used to threaten people as well as actually using the laws for pros-
ecution. You certainly know from your experience that when things
get testy between a Federal prosecutor and the defense, there is
often a threat of prosecuting for obstruction of justice or other simi-
lar charges.

But let me just tell you what I tell the opening day to the crimi-
nal law class. I point out and I say, look, you may not realize it,
but everybody in this room is indictable for something. And they
don’t believe that initially. And then I ask, well, who has ever been
a salesman in here, or saleswoman? Have you ever taken anybody
out to lunch, somebody who was about to make a purchase that
you wanted their company to make? And, of course, somebody has
done that.

I have said, well, did you realize that technically what you have
done violates the Federal bribery statute? And, of course, it is not
that anyone is going to be prosecuted for that act. But the dif-
ference at the local level is that State prosecutors have enough
good sense not to get into that stuff. They don’t have time and if
they did make such a case, they would be laughed out of court.

Federal U.S. Attorneys don’t have the same constraints. Some of
the theories put forward by the Justice Department are that ludi-
crous. There is one case, the Kosminsky case, in which Justice
O’Connor pointed out that the Justice Department theory on what
constituted ‘‘involuntary servitude’’ would have made it a Federal
criminal offense for a parent to threaten to withhold affection from
a child who wanted to leave home. The government admitted that
at oral argument.

You get some very bizarre theories when Justice decides that the
defendant is a bad actor and that they have to get him somehow.

Chairman THOMPSON. Mr. Lefcourt, how much in human society
today remains untouched by potential Federal criminal statutes? I
mean, is there any criminal activity today—and, Professor, you,
too. Is there any criminal activity today that has not been covered
now by Federal law that you can think of?

Mr. LEFCOURT. It is just amazing. Even what used to be regu-
latory solely, a whole host of them in the securities field, in the en-
vironment field, in employee pensions, in welfare plans, in employ-
ing of immigrants, there is now a criminal component in all of
these areas which used to be strictly regulatory. And it is hard to
imagine something that the Feds can’t prosecute.

As a matter of fact, of course, you know about the Federal mail
and wire fraud statutes, which people sometimes jokingly equate to
the old Soviet Union’s crime against the State, whatever it means,
that through the Federal mail and wire frauds, there is just
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about—there is almost no activity that Federal authorities can’t
grab a hold of if they want it.

But I would add to some of the things that the professor said in
terms of the duplication and waste of tax dollars.

I do mostly white-collar criminal defense work, and it is almost
a typical scenario that I am worried at the same time about the
local authorities and the Federal authorities, and they are both
conducting investigations into a whole slew of local issues, whether
it be real estate transactions in the city of New York or environ-
mental stuff or Medicaid. They both are on top of it and have juris-
diction and are conducting investigations.

Chairman THOMPSON. Usually Federal, usually based on wire or
mail fraud?

Mr. LEFCOURT. Correct, but there are specific statutes in some of
these areas as well. And the other thing that is really terrible
about it is the effect on local law enforcement because when there
is a high-profile case—and I hate to bring it down to this level, but
you know that the turf wars exist, and how when there is an im-
portant case that has received a lot of attention, both the U.S. At-
torney in the area, the district attorney, and maybe some other
State authority are all trying to grapple for that prize.

Chairman THOMPSON. Mr. Dorso, how does it make people in the
State level feel when the implication is that you are not capable
of dealing with a carjacking case?

Mr. DORSO. Well, certainly, Mr. Chairman, we know we are capa-
ble of doing it, and that is the frustrating part about watching you
folks do what you do.

Chairman THOMPSON. And your association that you have there,
what is the group that you are on?

Mr. DORSO. National Conference of State Legislatures.
Chairman THOMPSON. Yes, on the Justice side. Do you ever talk

about these issues and what the Federal Government is doing, the
conflicts or the things they are doing they should not be doing?
What part of it seems to be most disturbing from a State and local
standpoint?

Mr. DORSO. Well, yes, we do talk about it. I suspect the No. 1
concern is the Tenth Amendment and the usurpation of States’
rights. But I think second of all, and probably my colleagues feel
the same, is the unintended consequences that you talked about
yourself previously. The tentacles of what happens reach so far into
the State and local government, talking about—as an example,
someone mentioned mandatory sentencing. Well, then that starts a
whole ball rolling, and then we end up with mandatory sentencing
at the State level because it is politically really good because the
two Senators from North Dakota supported that, so we are going
to do it at the State level. And we push that down on our district
judges, and now we get prisons, and as an example, our corrections
budget has doubled in the last 4 years.

Chairman THOMPSON. These decisions are made at your level,
though. You make those decisions as to the trade-offs about sen-
tences versus prisons and taxes.

Mr. DORSO. You are right, Mr. Chairman.
Chairman THOMPSON. And that is something the Federal Gov-

ernment doesn’t have to do.
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Mr. DORSO. But the professor pointed out, then if you don’t, then
it becomes a shopping mechanism. What is better—go to the State
district court or go to the Federal district court? Who wants to get
the credit for this big drug bust?

The intended consequences are those that come about because
you have done something, we are going to react one way or another
because we either get pressure from local district attorneys or
whatever, or the judges come in and they say, hey, we should pass
some of the mandatory drug sentencing because we don’t want all
of these people bringing themselves to our court, we would rather
have them over at the Feds.

Chairman THOMPSON. Professor Baker, you write about the con-
fusion with the power under the Commerce Clause with police
power, and I think you are absolutely right about that. But there
also seems to be confusion that runs throughout our court system.
They are buying off into that, and now the Lopez case came about,
but we re-passed that law making the allegation that it is inter-
state commerce activity.

Is there any hope in terms of the judiciary, do you see anything
there in terms of the difference in the trend? And is it true from
a constitutional standpoint that all we have to do is make some al-
legation of Federal interest or interstate commerce without actually
having to prove it presumably in the criminal case that that par-
ticular gun did travel in interstate commerce? What is the state of
the law, and how do you see it developing?

Mr. BAKER. Well, since the Lopez case has come out, the lower
Federal courts really haven’t taken it very far. A few district courts
have. The one exception is the Fourth Circuit which ruled on a
statute that has a criminal and a civil side. It ruled in a civil case,
and that issue presumably will be decided ultimately by the Su-
preme Court.

The problem in the Supreme Court, I think, as reflected in the
Lopez opinion, is that some of the Justices—Justices Kennedy and
O’Connor in particular—are concerned to distinguish between the
criminal area and not to repeal the changes that came about in the
Commerce Clause jurisprudence in 1937. And I think there is a
way to distinguish the criminal area from non-criminal Commerce
Clause matters, and I think there is something in Lopez that pro-
vides the basis for doing so.

Lopez mentions that the defect—one of the defects in the stat-
ute—was that it failed to demonstrate on a case-by-case basis that
the jurisdictional elements were, in fact, met. Now, when Congress
re-passed the statute and made findings, that may have helped a
little bit, but it doesn’t deal with the case-by-case issue. Earlier Mr.
Meese mentioned that I was going to propose possible legislation,
which in concept I have run by Mr. Meese. It is based on making
a distinction between the symbolic, which Judge Merritt was talk-
ing about, and the really practical aspects of a prosecution.

What I was suggesting to Mr. Meese was that Congress might
consider passing a general statute that applies across the board to
all criminal statutes and provides that the prosecution has to prove
the jurisdictional elements, not only as part of the case before the
jury, but separately to the judge. This would make jurisdiction a
legal question to be addressed in every case.

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00099 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



93

That would allow judges to kick out a lot of these cases that they
would love to kick out. For instance, the district judges in Rich-
mond wanted to kick out a lot of these gun cases, but they couldn’t
go along with the defense theory on unconstitutionality.

What you need to do is give them a statute where they can kick
out cases that don’t belong there, yet without ruling the statute un-
constitutional. I think that the big struggle for the Federal courts
is that very few of the judges are willing to say that Congress has
gone too far under the Commerce Clause because they don’t want
to threaten everything that has happened since 1937. A statute
that required the prosecution to prove a jurisdictional basis would
make it very difficult for Justice to bring some of the screwball
cases that they bring.

Chairman THOMPSON. I have a vote on here, unfortunately. Let
me ask you very briefly, you have heard the discussion concerning
the Colorado situation, the discussion concerning juvenile crime
legislation that is pending. Any thoughts about that?

Mr. LEFCOURT. Well, I for one think that the Colorado authori-
ties should be credited for a lot of what they have been doing, and
there are, of course, already in Colorado laws that could include
the prosecution of families in taking responsibility for their chil-
dren. I am not saying I advocate such laws, but they already have
such things.

It seems to me that what is better than the Senate version of S.
254 is what the unanimous Judiciary Committee of the House in
H.R. 1501 has talked about. If we are going to have juvenile justice
legislation, theirs is more here is the money, here are the ways you
could use it, and we are not going to tell you how to use it, and
we are not going to create a better—we are not going to create Fed-
eral juvenile prosecutions. You do it, you experiment, as is the
State’s prerogative, and go from there. And that is supported by
both Republicans and Democrats unanimously on the House Judici-
ary Committee, and it seems to me a better way to go than to cre-
ate a Federal bureaucracy.

I think what was being discussed before is when you have purse
strings, you can have money if you eliminate parole. And now all
of a sudden you have prison costs that start to triple. Governor
Cuomo during his term in New York is responsible for doubling the
prison population. Essentially, prisons are being opened, and li-
braries and hospitals and other institutions are losing.

Chairman THOMPSON. Professor Baker.
Mr. BAKER. When I was in juvenile justice, I learned that this

is really a contest between conservatives and liberals over family
policy in the country and each side uses the Federal funding to try
to dictate policy to the States. Often, their notion of federalism is
that we will tell you how to do it and here is the money to do it.
But most of the money that came through juvenile justice served
as subsidies for academics. It didn’t really go to solve the problems.
The funds went to studying the problem because the lobby behind
the program consisted largely of academics who needed supple-
ments to their income.

Chairman THOMPSON. What do you think about the notion that
we don’t really know what the solutions are and let’s just kind of
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subsidize additional research and evaluation of programs that are
out there, that sort of thing? Is that valid?

Mr. BAKER. But research is not objective when you are talking
about family issues, which is what juvenile justice is about. We
know that there is a strong ideological divide in this country, and
so it is going to be a question of who gets control over Federal
funds, what academics get the money, and what studies they do.
I saw this on pornography issues, on a whole series of issues.

Chairman THOMPSON. In other words, if you give it to academics
who think movies are the problem, that is the solution. If you give
it to academics who think guns are the problem, that is going to
be the solution.

Mr. BAKER. Exactly. You already know when you pick the aca-
demic what the bottom line of the report is going to be.

Chairman THOMPSON. So it is like everything else.
Mr. BAKER. Their views are well-known ahead of time. They have

written on the topic, so you know what their position is going to
be.

Chairman THOMPSON. Well, gentlemen, thank you very much. As
I said, we could talk on this for a long time. You have really given
us some interesting ideas. Maybe some long-term effort can be put
into this and we can work together to maybe get some attention
on this.

I think Senator Voinovich said he is very much attuned to the
civil side of things, but not the criminal. This is something that
could go across ideological lines. It looks like the problem really got
started in the 1970’s, and we are all guilty to one extent or another
for letting this happen. But for any of us who are concerned about
our court system, concerned about concentration of power, this is
something we really need to give some attention to, not to mention
the resource question.

We are lacking apparently in some of the most fundamental
things. If we can’t protect our national security, if we can’t do
something with our vast resources to protect our borders a little
better, in terms of espionage, drugs, what-not, then what can we
do?

So we are fiddling around and throwing money in all these dif-
ferent directions for things that are not remotely connected with
fundamental responsibilities of government, while at the same time
we are not coming close, apparently, to doing our job with regard
to those basic responsibilities. So maybe we can work together and
do some good on this.

Thank you very much for being here. The record will remain
open for 5 days after the conclusion of the hearing. We are ad-
journed.

[Whereupon, at 11:47 a.m., the Committee was adjourned.]
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S. 1214—THE FEDERALISM ACCOUNTABILITY
ACT OF 1999

WEDNESDAY, JULY 14, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,

Washington, DC.
The Committee met, pursuant to notice, at 3 p.m., in room SD–

342, Dirksen Senate Office Building, Hon. Fred Thompson, Chair-
man of the Committee, presiding.

Present: Senators Thompson, Roth, Voinovich, and Levin.

OPENING STATEMENT OF CHAIRMAN THOMPSON
Chairman THOMPSON. I think we need to go ahead and get start-

ed because we don’t know exactly what the vote situation is going
to be, other than we do know we will have some votes as we go
along. But we will try to run continuously as best we can.

We are considering a bill today that really goes to the basics of
our Federal system. It has to do with the kind of government we
have in terms of separation of powers, checks and balances. We
have, as in many of our areas, an inherent and planned conflict in
that we sometimes have to balance the considerations of the Su-
premacy Clause on the one hand with principles of federalism and
separation of powers and the Tenth Amendment on the other hand.
And the courts oftentimes have to deal with that balance, keeping
in mind that if Congress so chooses, it can oftentimes preempt a
field under the Supremacy Clause. And that is what we are dealing
with here today, basically, is the question of preemption.

If under the Supremacy Clause Congress decides affirmatively
and clearly to preempt, there doesn’t seem to be much of a problem
with that. Where we get into confusion and problems oftentimes is
when we get into the field of implied preemption where Congress
passes a law, doesn’t address the issue of preemption at all, prob-
ably is the furthest thing removed from most Members’ minds as
they vote for a particular piece of legislation. And, lo and behold,
after a period of time, lawsuits start coming down the pike and
courts are left to try to determine what Congress’ congressional in-
tent was. And they come up with all kinds of elaborate theories to
determine what Congress’ congressional intent was when there
probably wasn’t any congressional intent on a lot of the things that
they have to come up with.

So, basically, the question becomes: If it is a question of
Congress’s congressional intent as to whether or not Congress
meant to preempt a certain area, who is best to express that in-
tent—Congress or the courts?
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A lot of us feel like that if it is a matter of congressional intent,
we would be better served if Congress was required to face up to
that question and deal with it. And that is basically what the Fed-
eralism Accountability Act is. I think the act is well named because
it has to do with accountability. It doesn’t have to do with making
those policy decisions as to whether or not a particular area ought
to be preempted. I happen to think that we have gone much too
far in terms of preemption. Federalism has been one of the things
that I have been concerned about for a long time, or the lack of fed-
eralism. Everybody gives lip service to it. Everybody says they
want it. We have Executive Orders, we pass bills acknowledging its
importance, and nobody pays any attention to it.

But that is kind of beside the point to a certain extent with re-
gard to this act. All this act says is, look, Congress, if you are going
to do it, face up to it, deal with it, and state that that is what you
are doing. In other words, don’t pass the political buck to some
unelected branch of government who, years after the fact, tries to
read your mind on something where there is not really any legisla-
tive history on it. And the bill would also require agencies to con-
sider for the first time, as they are supposed to do now and they
don’t do—and I am going to ask Mr. Spotila here in a few minutes
why that is the case, but making agencies consider these issues as
they are making their rules.

So that is what this is about, consideration of this piece of legis-
lation which is S. 1214, which addresses the problem essentially of
the implied preemption situation that we have that seems to be
growing all the time.

I don’t have any up-to-date figures, but I know in the 1960’s pre-
emption cases were taking up about 2 percent of the Supreme
Court’s docket. In the 1980’s, they were taking up about 9 percent
of the Supreme Court’s docket. And we are going to get more recent
figures, and I dare say it is higher than 9 percent now, all having
to do with or largely having to do with reading Congress’ mind.

So it just gets basically to whether you believe in democracy or
not, doesn’t it, Mr. Spotila? So, with that, any statements you have
to make? Before you proceed, we will include Senator Levin’s and
Senator’s Voinovich’s statements in the record at this point.

[The prepared statements of Senators Levin and Voinovich fol-
lows:]

PREPARED OPENING STATEMENT OF SENATOR LEVIN

Mr. Chairman, I am pleased to be a cosponsor of the Federalism Accountability
Act, and I am also pleased that the Committee is beginning its consideration of this
legislation today. The bill includes a provision which I introduced in 1991 to create
a presumption of no preemption in Federal legislation unless Congress explicitly
states its intent to preempt or unless there exists a direct conflict between Federal
law and a State or local law which cannot be reconciled. Enactment of this provision
would close the back door of implied Federal preemption.

Over the past years, State and local officials have become increasingly concerned
with the number of instances in which State and local laws have been preempted
by Federal law—not because Congress has done so explicitly, but because the courts
have found such preemption implied in the law. Since 1789, Congress has enacted
approximately 350 laws specifically preempting State and local authority. Half of
these laws have been enacted in the last 20 years. These figures, however, do not
touch upon the extensive Federal preemption of State and local authority which has
occurred as a result of judicial interpretation of congressional intent, when Con-
gress’ intention to preempt has not been explicitly stated in law.
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Article VI of the Constitution, the supremacy clause, states that Federal laws
made pursuant to the Constitution ‘‘shall be the supreme law of the land.’’ In its
most basic sense, this clause means that a State law is negated or preempted when
it is in conflict with a constitutionally enacted Federal law. A significant body of
case law has been developed to arrive at standards by which to judge whether or
not Congress intended to preempt State or local authority—standards which are
subjective and have not resulted in a consistent and predictable doctrine in resolv-
ing preemption questions. The presumption created by this bill will mean that si-
lence by Congress on the subject of preemption will mean no preemption. Silence
on preemption will not be an invitation for the courts to try to glean what Congress
intended or what policy should be adopted. If the law doesn’t address preemption
and there is no direct conflict with State or local law, then this bill says there
should be no judicial determination in favor of preemption.

The bill also contains a requirement that agencies notify and consult with State
and local governments and their representative organizations during the develop-
ment of rules, and publish proposed and final federalism assessments along with
proposed and final rules. There is already an Executive Order, 12612 that requires
similar attention by the agencies to federalism concerns. But GAO has informed us
that there is little, in fact virtually no, compliance with that Executive Order. Out
of 11,414 rules issued between April 1996 and December 1998, only five rule publi-
cations contained a federalism assessment. I also asked GAO to find out how many
major rules involved consultation with State and local governments, setting aside
the issue of whether or not a federalism assessment was done. GAO reported to me,
based on a quick review of the 117 major rules issued between April 1996 and De-
cember 1998, that 96 of those rules did not mention intergovernmental consultation
despite the fact that 32 of those 96 rules had a federalism impact. In fact 15 of the
32 rules said they were going to preempt State law.

Common sense dictates that State and local governments should be notified and
consulted before the Federal Government regulates in a way that weakens or jeop-
ardizes the work of State and local governments. Both past and present administra-
tions have recognized the value of having Federal agencies consult with State and
local governments. This bill would make sure that happens; it would ensure that
Executive Branch agencies engage in such consultation with State and local govern-
ments and publish with the rules assessments of the impacts of such rules on State
and local governments.

I am pleased that this legislation has received bipartisan support, and I look for-
ward to working with my colleagues on the Committee to resolve any issues they
may have with this legislation. We have a good group of witnesses today, and I look
forward to hearing their testimony as well.

PREPARED OPENING STATEMENT OF SENATOR VOINOVICH

Mr. Chairman, I want to commend you for holding this hearing on S. 1214, the
Federalism Accountability Act. I am very proud to have cosponsored this bill with
you and Senator Levin, I think it is thoughtful legislation that deals responsibly
with Federal preemption. It’s an issue that I have been concerned about throughout
my years of government service.

In fact, the Federalism Accountability Act exemplifies one of the reasons why I
wanted to come to the U.S. Senate after having served over 30 years in State and
local government as a county commissioner, State representative, a mayor, and a
governor. I know first hand how important it is to protect the authority of States
and localities to ably serve their citizens without undue interference from Wash-
ington. I wanted to work in support of this fundamental principal of Federalism
‘‘from the inside.’’ After pursuing it on the outside as President of the National
League of Cities and as Chairman of the National Governors’ Association, I am
happy to say that months of work with my colleagues has resulted in this bipar-
tisan, common-sense bill that we are discussing today.

Mr. Chairman, one principle that we must get across is the States are not agents
of the Federal Government. the Constitution and the Tenth Amendment recognized
the unique and sovereign role that the States play in our democracy and it is a role
that we must maintain. There has been a great deal of progress in recent years in
restoring this balance between the States and the Federal Government, and I think
we can all be proud of that. The Unfunded Mandates Reform Act of 1995, the Safe
Drinking Water Act Amendments of 1996, Medicaid and welfare reform, and the re-
cently enacted ‘‘Ed Flex’’ and tobacco anti-recoupment measures are all examples
where the effectiveness of States and localities have won out over Washington bu-
reaucracy.
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Yet despite these welcome victories, the war over Federalism is not won. There
is an excellent article to this effect called ‘‘The Dual Personality of Federalism,’’
written by Carl Tubbesing, which appeared in the April 1998 issue of State Legisla-
tures magazine, and I certainly recommend that my colleagues read this article if
they have not already done so.

The article notes that for all the progress made in devolution, flexibility, and more
responsibility for the States, there are growing dangers in increased Federal pre-
emption and the centralization of policymaking in Washington. Frankly, I see it
every week as I vote on legislation in the Senate, whether it be the Juvenile Justice
Bill or this week’s debate on the Patients’ Bill of Rights.

When the Federal Government preempts State and local laws, it can erode the
ability of State and local governments to protect consumers, promote economic de-
velopment, and develop the revenue streams that fund education, public safety, in-
frastructure, and other vital services. The current Federal moratorium on all State
and local taxes on Internet commerce—taking away a possible revenue source from
a governor if he or she so chooses—is just one striking example that could have a
devastating effect on the ability of States and localities to serve their citizens.

The danger of this growing trend toward Federal preemption is the reason the
Federalism Accountability Act is so important. The legislation makes Congress and
Federal agencies clear and accountable when enacting laws and rules that preempt
State and local authority. It also directs the courts to err on the side of State sov-
ereignty when interpreting vague Federal rules and statutes where the intent to
preempt State authority is unclear.

I am particularly gratified that this legislation addresses a misinterpretation of
the Unfunded Mandates Reform Act as it applies to large entitlement programs. The
Federalism Accountability Act clarifies that major new requirements imposed on
States under entitlement authority are to be scored by the Congressional Budget Of-
fice as unfunded mandates. It also requires that where Congress has capped the
Federal share of an entitlement program, the accompanying committee and CBO re-
ports must analyze whether the legislation includes new flexibility or whether there
is existing flexibility to offset additional costs incurred by the States. This important
‘‘fix’’ to the Unfunded Mandates law is long overdue and I am pleased it is included
in our federalism bill.

Finally, I would like to join the Chairman in welcoming our witnesses here this
afternoon, particularly my good friend Governor Tom Carper, who is chair of the
National Governors’ Association. It is truly amazing how much can get done when
legislation is introduced on a bipartisan basis. Having, myself, served in his current
capacity, I appreciate the importance that this legislation means to the NGA for him
to appear here to present his views. I appreciate the great relationship we continue
to have with the National Governors’ Association and other State and local govern-
ment associations. We would not be where we are today without their help.

Thank you, Mr. Chairman.

TESTIMONY OF HON. JOHN T. SPOTILA,1 ADMINISTRATOR, OF-
FICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE
OF MANAGEMENT AND BUDGET

Mr. SPOTILA. Good afternoon, Mr. Chairman. Thank you for in-
viting me to appear before you today. The last time I was here, I
was seeking your support for my confirmation. I appreciate your
help and all the courtesies you extended.

Chairman THOMPSON. Should have had this hearing first.
[Laughter.]

Mr. SPOTILA. I do recall some questions on this even then. But
I do appreciate all your help and courtesies you extended to me in
the confirmation process, and I do look forward to working closely
with you and your staff in the months to come.

At the outset, on behalf of the President, I want to emphasize
our commitment to the principles of federalism and our respect for
the Tenth Amendment to the Constitution. And, Mr. Chairman, as
you rightly have pointed out, the National Government has limited
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powers and, generally, government closest to the people works best.
President Clinton, a former Governor, has actively encouraged
intergovernmental consultation in his issuance of Executive Orders
12866 and 12875 and his support for and signing of the Unfunded
Mandates Reform Act.

You have asked me to discuss S. 1214, the Federalism Account-
ability Act of 1999. This bill seeks to promote the integrity and ef-
fectiveness of our Federal system of government. It clearly rep-
resents a serious effort to guide relations between the Federal Gov-
ernment and State and local government. We respect and support
that effort. We do have concerns, however, that S. 1214 could have
unintended consequences. These may include burdening agency ef-
forts to protect safety, health, and the environment by imposing
new administrative requirements and by encouraging additional
litigation. The administration believes that these aspects depart
from the approach adopted in the Unfunded Mandates Reform Act,
which it supported and is implementing. We believe that S. 1214
needs some revision if it is to accomplish its goal effectively. We
would welcome the opportunity to work with you and your staff in
this regard.

Today the Department of Justice will be discussing the adminis-
tration’s concerns with Section 6 of the act, ‘‘Rules of Construction
Relating to Preemption.’’ My testimony will focus on views on Sec-
tion 7, ‘‘Agency Federalism Assessments.’’ We do have some other
drafting comments that we would like to share with you and your
staff at a later point, but they are not part of my testimony today.

Our primary concerns with Section 7 revolve around the inter-
action between its creation of new rulemaking requirements and
the potential for harmful litigation arising from them. Section 7(a)
would require each rulemaking agency to designate a special fed-
eralism officer to serve as a liaison to State and local officials and
their designated representatives. Section 7(b) would require each
agency, early in the process of developing a rule, to ‘‘consult with,
and provide an opportunity for meaningful participation’’ by public
officials of potentially affected governments. Section 7(c) would re-
quire agencies, when publishing any proposed, interim final, or
final rule which the federalism official identified as having a fed-
eralism impact, to include in the Federal Register a formal fed-
eralism assessment. Each of these federalism assessments would
involve four mandatory components: Identifying ‘‘the extent to
which the rule preempts State or local government law,’’ analyzing
the extent to which the rule regulates ‘‘in an area of traditional
State authority’’ and the degree ‘‘to which State or local authority
will be maintained,’’ describing the measures the agency took ‘‘to
minimize the impact on State and local governments,’’ and describ-
ing the extent of the agency’s prior consultations with public offi-
cials, the nature of their concerns, and ‘‘the extent to which those
concerns have been met.’’

These requirements may not be unreasonable in themselves. As
now written, however, S. 1214 raises the risk that agencies could
face litigation on each subcomponent of these requirements. The re-
sultant need to document formally each and every aspect of an
agency’s compliance with each subcomponent could involve a sig-
nificant new administrative burden. This is particularly true for
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agencies who are trying to implement laws and protect public
health, safety, and the environment with limited resources. Even
if an agency has acted in good faith, litigation can cause delays and
drain scarce resources. To avoid such excessive litigation, the ad-
ministration feels that S. 1214 should include a statutory bar to ju-
dicial review of agency compliance with its provisions.

There are practical implications in this regard. Currently, agen-
cies reach out to State, local, and tribal governments and their rep-
resentatives on a regular basis to hear their concerns and discuss
important rulemakings. These discussions typically proceed in a
spirit of intergovernmental partnership, often informally, after rea-
sonable efforts to reach those most likely to be interested. Thus, as
a general matter, we believe agencies already carry out consulta-
tions as envisioned in Section 7 and do so in a meaningful way.

Our concern here revolves around increasing the potential for
litigation. If we make these collegial, informal discussions subject
to the possibility of judicial review, it would change the whole dy-
namic. Rather than discussing matters openly in a spirit of part-
nership, some agencies could resort to checklists—building up a
record that proves that each step has been carried out. Instead of
working to improve their rules, agencies might shift their focus to
improving their litigation position.

This will divert scarce resources. Agencies would feel compelled
to prove that each step has been carried out fully. They would cre-
ate a prerulemaking record as formal and objectively documented
as their counsel deems necessary to withstand a court challenge. It
is not at all clear that this will lead to better rules, despite the
good intentions embodied in Section 7.

How might this play out? Here is an example: Section 7 directs
each agency to ‘‘provide an opportunity for meaningful participa-
tion by public officials of governments that may potentially be af-
fected.’’ We agree that agencies should do that. But allowing judi-
cial review of agency compliance with this provision would permit
potential litigants to ask a Federal judge to decide a wide variety
of new issues. How much notice is legally adequate to ‘‘provide an
opportunity’’? How much outreach efforts does an agency have to
make to seek ‘‘meaningful participation’’? If an agency conducts ex-
tensive consultations with some of the Big 7, can others of the Big
7 litigate their failure to be included? What about individual State
or local governments that do not agree with positions taken by the
Big 7? Do they each need to be invited to participate?

The agencies would have to consider, plan for, and determine
how to resolve questions like these. This would take time. It also
might keep them from other important tasks, like paperwork re-
duction initiatives, the review and revision of outdated and burden-
some existing rules, and the conversion of rules into plain lan-
guage.

For that matter, each agency would have to do more than just
ensure that all of those who were supposed to be notified and con-
sulted were satisfied with the agency’s compliance with Section 7.
Others with an interest in the rulemaking—including various spe-
cial interests—could potentially challenge the rulemaking because
they were not satisfied with that compliance. They might even do
so just to hamstring the agency and slow down its regulatory ef-
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forts. Agencies would have an even broader group to consider when
designing a consultation effort.

We all know what road is paved with good intentions. While we
respect the careful thought and sincere concern underlying S. 1214,
we believe that it requires some changes to avoid unintended, ad-
verse consequences. We would be pleased to work with you and
your staff on these issues.

Thank you for the opportunity to appear before you today, and
I would be happy to answer any questions you may have.

Chairman THOMPSON. Thank you very much. Mr. Moss.

TESTIMONY OF RANDOLPH D. MOSS,1 ACTING ASSISTANT AT-
TORNEY GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DE-
PARTMENT OF JUSTICE

Mr. MOSS. Mr. Chairman, Members of the Committee, I am hon-
ored to be here today to testify regarding S. 1214, the Federalism
Accountability Act of 1999. As Mr. Spotila has indicated, my re-
marks will focus on Section 6, which would establish rules of con-
struction relating to statutory and regulatory preemption of State
law and, more broadly, rules of construction relating to any Federal
law touching upon the authority of the States.

Section 6(a) and 6(b) would significantly alter the rules under
which courts determine the preemptive effect of Federal statutes
and regulations. In our view, sweeping reform of this nature would
be warranted only if Congress were convinced that existing pre-
emption doctrine systematically operates to frustrate congressional
intent and that the new rules of construction would produce better
results.

Section 6(c) would operate even more broadly than Section 6(a)
and 6(b). It would require that any ambiguity in any Federal law,
whether pertaining to preemption or to any other subject, be con-
strued in favor of preserving the authority of the States and the
people. Section 6(c) threatens to frustrate congressional intent
wherever Federal law implicates the allocation of power between
Federal and State governments.

First, I would like to explain our view that Section 6(a) and 6(b)
would fundamentally alter long-established preemption doctrine in
ways that may create significant new problems. It should only be
adopted if necessary to correct equally fundamental misinterpreta-
tions of congressional intent by courts and administrative agencies.

Federal statutes may preempt State law in either express terms
or implicitly. In either case, congressional intent is, of course, the
touchstone of preemption analysis. Thus, implied preemption re-
quires clear evidence of congressional intent to preempt, such as
the establishment of Federal requirements that conflict with State
law or that occupy an entire field.

Further, the courts require a heightened showing of intent to
preempt in areas of traditional State primacy. The Supreme Court
has stated that, ‘‘[w]hen Congress legislates in a field traditionally
occupied by the States, ‘we start with the assumption that the his-
toric police powers of the States were not to be superseded by the
Federal Act unless that was the clear and manifest purpose of Con-
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gress.’ ’’ Thus, current Supreme Court doctrine already reflects con-
siderable sensitivity to federalism concerns.

Section 6(a) would, nevertheless, alter existing law. No Federal
statute enacted after this provision took effect would preempt State
law unless the statute contained an express statement of Congress’
intent to preempt or there was a ‘‘direct conflict’’ between the Fed-
eral statute and State law so that the two could not ‘‘be reconciled
or consistently stand together.’’ This change would appear to abol-
ish the doctrine of field preemption and impose significant new lim-
its on conflict preemption.

State law that prevented the achievement of purposes of the Fed-
eral statute could stand so long as there was no direct and irrecon-
cilable conflict between the two.

The findings section of S. 1214 states that this change is moti-
vated by Federal court rulings that have applied current preemp-
tion doctrine to produce results ‘‘contrary to or beyond the intent
of Congress.’’ It is not clear, however, which applications of existing
preemption doctrine are viewed as having misinterpreted the in-
tent of Congress. Before altering such broad-reaching and funda-
mental rules of law, rules dating back to the early days of the Re-
public, it is essential to consider whether some less drastic action
might redress the problem.

Section 6(a) would be likely to increase congressional reliance on
express preemption provisions. We are concerned that this would
raise problems of its own. Detailed express preemption provisions
may be prone to overinclusiveness, displacing State law where such
displacement is not truly necessary, and underinclusiveness, under-
mining the effectiveness of Federal law by failing to displace anti-
thetical State law.

Some of the harshest criticism of Federal preemption has focused
on the operation of express statutory provisions contained in such
legislation. In addition, implementation of Section 6(a), as well as
the other rules of construction contained in Section 6, would gen-
erate disputes as to whether subsequent congressional action im-
plicitly intended to exempt particular statutes from these rules of
construction.

Section 6(b)’s proposed changes to current regulatory preemption
doctrine raise similar and additional concerns. The Supreme Court
has permitted the issuance of preemptive regulations under broad
grants of rulemaking authority where preemptive regulations rep-
resent a reasonable accommodation of conflicting policies that Con-
gress left to the rulemaking agencies to reconcile.

Section 6(b) would alter the Supreme Court’s approach. A Fed-
eral rule issued after the effective date of the Federalism Account-
ability Act could preempt State laws in only two circumstances:
First, if regulatory preemption was authorized by statute and the
regulation was accompanied by a statement in the Federal Register
explicitly stating that such preemption was intended; and, second,
if the regulation directly conflicted with State law.

Unlike Section 6(a), which applies only to newly enacted stat-
utes, Section 6(b) would arguably apply to the implementation of
many existing statutes. If this interpretation were to prevail—if
this were the interpretation that was intended, existing rule-
making authority in a great many areas would be constricted, even
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if the statutory source of rulemaking authority remained un-
changed. Enactment of Section 6(b) in its current form would en-
gender significant confusion. Uncertainty and the threat of litiga-
tion could be especially serious for agencies that are called upon to
update and revise complex regulations under longstanding statutes
that lack specific and express authorizations to issue preemptive
rules.

At a minimum, Section 6(b) should be revised to clarify that
agencies that now possess authority to issue preemptive regula-
tions under their existing statutes and case law may continue to
do so and that Congress does not need to revisit the dozens of stat-
utes that have been on the books for decades to consider in each
and every instance whether the agency should continue to have
that authority.

Under Section 6(c), any ambiguity in S. 1214 or ‘‘in any other law
of the United States’’—predating or postdating the Federalism Ac-
countability Act—would ‘‘be construed in favor of preserving the
authority of the States and the people.’’ This provision would apply
to any ambiguity in any Federal law, whether pertaining to pre-
emption or to any other subject. The implications of an instruction
of this sweeping scope are difficult to assess, although the potential
for far-reaching and unanticipated consequences is troubling.

It is unclear, for example, how Section 6(c) would apply to statu-
tory and regulatory language that, although ambiguous on its face,
has been clarified by case law or administrative interpretation pre-
dating the enactment of Section 6(c). Special difficulties would arise
in the interpretation of Federal laws that limit State authority in
ways that arguably enhance the authority of the people. Thus, one
wouldn’t know which section of Section 6(c) to rely upon. Due to its
breadth and generality, Section 6(c) would create a risk that unin-
tentional ambiguities in Federal statutes and regulations, with
only tenuous connections to the balance between Federal and State
power, could be exploited in unforeseen ways to frustrate the inten-
tions of Congress and rulemaking agencies.

Mr. Chairman, thank you for the opportunity to share these ob-
servations, and like Mr. Spotila, I would be happy to answer any
questions.

Chairman THOMPSON. Thank you very much. I would be remiss
if I didn’t acknowledge my appreciation of the strong support by
the State and local governments, as well as many of my colleagues
on both sides of the aisle. Senator Voinovich certainly has been a
leader in this effort, and we are very pleased that, with his experi-
ence, he is coming on this Committee and leading the effort in this
respect, and also Senators Levin, Roth, and Cochran on this Com-
mittee for their valuable support and assistance in developing this
legislation.

I appreciate both of you being here today, and you have had
some discussions with our staff, and I think it has been in the spir-
it of cooperation and seeing whether or not we couldn’t come up
with something that would serve our purposes without creating ad-
ditional problems. But I sit here and listen, and I am struck by—
I have never seen a place that is so intent on passing laws and reg-
ulations and is so scared to death of litigation. Congress passes law
after law after law, but we don’t want any litigation over it. And
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rules after rules after rules after rules are passed, but we don’t
want any litigation.

What that basically means is that we don’t want anybody chal-
lenging what we are doing, and, therefore, we don’t want judicial
review and we don’t want to have to answer to any of that. But
that is really not our system, and we have seen in this particular
area that if there are no sanctions connected with these rules, with
these laws, then they are not carried out.

It seems that we develop—we come up with these broad policies
and broad statements like the values and benefits of federalism
and consultation and all of that, and we all agree on that and say
that we should do that. But we really don’t want any mechanism
that is going to in any way require us to do that. Just trust us,
we will do the right thing. But we have seen in this area where
we are not doing the right thing.

Mr. Spotila, you ought to know better than anybody with regard
to the Executive Order on federalism that it has been routinely ig-
nored. We make these statements. The President makes these
statements. He puts it in an Executive Order, and the President’s
own Executive Order—of course, this is a carryover but it is still
in effect. And your shop is the one that is supposed to be seeing
that these things are carried out and the Executive Order—over
11,400 rules. There were five federalism assessments. How can you
come up here and say, we don’t want any judicial review of all this,
we agree with you and we are going to do it, and we are doing it,
when you are obviously not?

Now, you have been there a short period of time, and so you are
going to get a little leeway. I emphasize the word ‘‘little.’’ But tell
me about that. How can you reconcile the fact that if we don’t have
some kind of judicial review for this thing that we all say that we
love and we want and we want to do, that we really will carry it
out when it stands in the way of some regulator or someone else
from doing what he wants to do unfettered?

Mr. SPOTILA. Let me say a couple of things. Let me begin by say-
ing that I am a firm believer that Executive Orders should be com-
plied with and certainly laws should be complied with. There is no
question about that. In instances where there is a need for better
enforcement, then I think that is something that we should pay at-
tention to. So I do agree clearly with that.

In the instance of Executive Order 12612, which was signed in
1987 originally by President Reagan and carried forward by Presi-
dent Bush——

Chairman THOMPSON. And carried forward by President Clinton.
Mr. SPOTILA. And carried forward by President Clinton until—we

know that there was an effort and a new Executive Order which
was then suspended and so forth. I think that the truth is probably
somewhere a little in between. By that I mean I don’t think that
this order has been well enforced probably by any of those three
administrations from what I have been able to gather and from
what I saw largely as an agency general counsel.

I think that it was enforced more—it was complied with more by
agencies than the GAO report probably gives credit. I think that
in some instances with——
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Chairman THOMPSON. You mean 10,000 out of 11,000 instead of
five or what?

Mr. SPOTILA. The GAO referred to the number of times that the
preamble to a rule cited the Executive Order and used that as a
guide, which is probably a pretty good indicator. I certainly would
not suggest to you that there was widespread compliance with this
order. I think, though, that there was some attention given to fed-
eralism implications in the agencies. There has been and continues
to be.

In 1993, when President Clinton issued Executive Order 12875,
that called for an emphasis on consultation, and which was fol-
lowed by the Unfunded Mandates Reform Act, the agencies got a
clear message that the White House, that the President, wanted
them to give a lot more attention to consulting and to be particu-
larly sensitive to the problems of unfunded mandates. Neither of
those was directed at preemption, but both of those were focused
on items that are important and that relate to federalism and that
we care about.

I think that the agencies have given more attention to this. Our
reports identify agency action that were not dealt with by the GAO
in its report and that tell a story of more compliance than GAO
would indicate.

None of that, though, is to say that that is an ideal situation or
that——

Chairman THOMPSON. Well, while we are on the subject—the
proof is in the pudding in terms of the extent of compliance. And
I am looking at the statement of Professor Gellhorn who will be
testifying here in a few minutes. But he says, ‘‘One empirical sur-
vey undertaken for the American Bar Association’s Section of Ad-
ministrative Law and Regulatory Practice showed that require-
ments not pressed by the Office of Information and Regulatory
Analysis’’—that is your office—‘‘the office with responsibility in
OMB for implementing the regulatory Executive Orders, or subject
to judicial review, have been ignored rather than implemented by
the agencies.’’

‘‘Another review of agency rules between 1996 and 1998 by GAO
shows that agencies generally have paid only lip service to the Ex-
ecutive Order on federalism. In fact, EPA did not mention the
order in any of the 1,900 rules issued in this period, and only 5 of
over 11,414 agency rules issued during these 2 years indicated that
a federalism assessment had been done.’’

So, we are past the point of debate, really, I think, in terms of
whether or not this has been given any credence, any lip service
to it, no priority by your office, clearly. Do you have a review check-
list that lists the things that you check these agencies on?

Mr. SPOTILA. When rules are considered, this is one of the ele-
ments that OIRA staff——

Chairman THOMPSON. This should not be a partisan matter. You
brought it up. But I have to say that President Reagan raised this
issue in his Inaugural address, issued this Executive Order, and
his OMB Director then sent a directive to the agencies reiterating
the importance of the order. President Bush personally sent a di-
rective to the agencies to the same effect. But the real proof is in
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the pudding here in terms of these statistics. It just gets back to
how much importance you place on this.

Now, when you were over at the SBA, the matter of the Regu-
latory Flexibility Act came up, and that requires agencies to deter-
mine if there is a significant impact on certain small entities, and
if there is, they are supposed to do an analysis and take steps to
alleviate all of that. And when you were at SBA, you supported,
along with the Vice President, giving judicial review.

Now, is the impact on these small entities or these small busi-
nesses important, more important than impacts on States?

Mr. SPOTILA. I was a supporter and am a supporter——
Chairman THOMPSON. Of local governments?
Mr. SPOTILA. Of judicial review in the context of the Regulatory

Flexibility Act. Candidly, I think that it has been constructive to
have it. The agencies take their requirements more seriously be-
cause of it.

Having said that, a lot of attention was given to how to focus
that judicial review provision narrowly to accomplish better compli-
ance without opening up an enormous amount of excessive litiga-
tion. And those are some of the same concerns that I am referring
to today. I think that we need——

Chairman THOMPSON. So you think we could focus ours in a way
that would serve the same salutary purposes that——

Mr. SPOTILA. Well, the short answer to that is yes. As a little
longer answer, the President has already signed the Unfunded
Mandates Reform Act, which has a judicial review provision. He
has indicated he would sign S. 746, which also has a targeted ap-
proach. So I think it would be a fair assumption to say that a tar-
geted approach would be something we could—we ought to be able
to agree on.

But if we are too indiscriminate, then there is a real risk of ex-
cessive litigation, and I do not think that serves the public interest.

Chairman THOMPSON. Mr. Moss, moving to Section 6, the rule of
construction, you talk about the fact that this alters long-estab-
lished doctrines. But the long-established doctrines that it alters
are judicial doctrines which are trying to interpret our intent.
Right?

Mr. MOSS. Correct.
Chairman THOMPSON. Don’t you think we have a dog in that

fight? I mean, we ought to be able to state what our intent is. We
should be willing to do that, shouldn’t we?

Mr. MOSS. I absolutely believe that you have a very big dog in
that.

Chairman THOMPSON. We won’t say what kind, but just——
[Laughter.]

Mr. MOSS. A very positive dog in that.
What I would say, though, is that it is unclear to me whether

moving to a system in which you have what I would call a frame-
work rule that applies to future enactments, which provides only
for express preemption or direct conflict preemption, is one that, in
fact, in the long run will best capture congressional intent. Some
of the most contested, difficult cases in the Supreme Court—you
mentioned the increase in cases dealing with preemption. Some of
the really big Supreme Court cases recently in preemption have
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been figuring out what express preemption provisions mean. The
Cippolone case dealing with the cigarette warnings, the Medtronics
case dealing with the medical device amendments, some of the
most contested issues have dealt with that.

In addition, some of the most heated, I think, attacks on preemp-
tion have been in the area of express preemption, attacks on the
broad express preemption provision in ERISA.

Chairman THOMPSON. But those are policy debates.
Mr. MOSS. They are policy debates, but I think that there are

still questions that go to whether——
Chairman THOMPSON. So you are basically saying it is impossible

for us to express our intent.
Mr. MOSS. No, not at all. I believe——
Chairman THOMPSON. That it is very difficult.
Mr. MOSS. I believe that Congress should do so. I suspect that,

although perhaps more difficult in the long run, it may be best
done on a case-by-case basis rather than in a piece of framework
legislation like that. I can give you an example of what I mean by
that.

Chairman THOMPSON. Well, you can still—you can do it on a
case-by-case basis the other way. If we are concerned—and some
of the witnesses that come after you will have some instances, and
which I believe to be the case, where there are more and more
cases where you have these confusing doctrines butting heads with
each other and inconsistencies and courts coming up with these in-
terpretations that are inconsistent with one another. So if we con-
clude that and we decide that we want to lay down a framework
and say unless we say otherwise, here is the rule.

Mr. MOSS. Right.
Chairman THOMPSON. That doesn’t keep us from saying other-

wise. In a given case, we can wipe the whole thing out if we choose
to in a given case. The question is: What is the general rule going
to be when we are silent on the issue? That is the issue here, isn’t
it?

Mr. MOSS. I believe that is correct, although I think that it is
even the case that where you are silent on the issue in the subse-
quent enactment, there are going to be debates, and the courts in
the end are going to have to figure out what congressional intent
is.

To give you an example, another type of framework—there is not
a great deal of framework legislation of this type, but another piece
of framework legislation of this type dates back, I believe, to 1871,
and it is the Dictionary Act. And it says unless Congress says oth-
erwise, this is what these terms are going to mean.

In a case called Monel, Justice Brennan writing for the Supreme
Court looked to the definition of the word ‘‘person’’ in the Dic-
tionary Act. He said the word ‘‘person’’ in the Dictionary Act in-
cludes a body politic, and, therefore, it must include municipalities.
And, therefore, one can bring an action against a municipality
under Section 1983.

In a subsequent case called Quern v. Jordan, Justice Rehnquist
was writing for the majority, and the question was whether that
same analysis would apply to States. And Justice Rehnquist said
the Dictionary Act is just too thin a reed to rely upon, to rely on
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that definition in an 1871 statute to decide whether States should
be subject to an action under Section 1983. There was nothing in
the 1983 statute itself which addressed that. But the Court still
had to wrestle with the question of what congressional intent was
and whether implicitly Congress reached a different conclusion.

Chairman THOMPSON. That wasn’t a preemption case, was it?
Mr. MOSS. It was not a preemption case.
Chairman THOMPSON. There can always be an issue as to what

a particular word means, especially over a long period of time. It
sounds like a significant length of time past that. I am not saying
that it would never produce any litigation, but this litigation you
are concerned about needs to be juxtaposed to the litigation that
we have. I mean, we are just replete with litigation now, taking
wild guesses as to what congressional intent is. This isn’t a pan-
acea that is going to foreclose every possible issue. And we will, if
we decide to preempt, state so in clear, explicit language, hopefully.
But I don’t think we ought to get too hung up on throwing our
hands up and saying, we are unable to express our intent. If that
is the case, then we are in worse shape than I thought.

Mr. MOSS. I entirely agree that Congress should as clearly as
possible express its intent. But let me just mention two other cases
that come to mind in defense of implied preemption. Few people re-
alize that perhaps one of the great decisions ever decided was an
implied preemption case, and that is Gibbons v. Ogden. That is the
case decided by Chief Justice Marshall in 1824 that opened up our
markets to interstate commerce. And I think people generally stud-
ied the case in law school and think of the case in law school as
a case which establishes the broad power of Congress to regulate
interstate commerce. But the ultimate holding in the case, Chief
Justice Marshall comes down and says I don’t need to decide in
this case whether the power to regulate interstate commerce is ex-
clusively for the Federal Government and whether the States have
a role here.

The State of New York imposed a monopoly on steamboat traffic
between New York and New Jersey, and Chief Justice Marshall
said there is a Federal statute that provides for licensing of ships
that are involved in the coastal trade. And I think an implication
of that must be that Congress would have intended not to allow
States to impose these sorts of monopolies and limitations. And,
therefore, as a matter of implied preemption, Chief Justice Mar-
shall concluded that the markets had to be opened up and eco-
nomic development began in earnest, and the case was widely re-
ceived as one of the great decisions at the time it came down, even
by those who were strong supporters of States’ rights.

Chairman THOMPSON. So what is your point?
Mr. MOSS. That implied preemption at times is extremely impor-

tant and has a long history dating back to the early——
Chairman THOMPSON. It is important—I mean, if it carries out

the intent of Congress, it is important.
Mr. MOSS. Yes.
Chairman THOMPSON. And if it doesn’t, it is important, too. But,

I mean, that is the issue. Is a decision such as that carrying out
the intent of Congress? And what you have there is a judge having
to decide, as the courts often do, what the congressional objectives
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are, what the national purposes are. My point is this legislation
would void all that.

Mr. MOSS. Let me give just another example, Mr. Chairman——
Chairman THOMPSON. I will tell you what. Give it to Senator

Voinovich because I have taken too much time.
Mr. Moss. As have I, and I appreciate your indulgence.
Chairman THOMPSON. We will have time.
Senator VOINOVICH. I would just like to say that I appreciate the

thorough evaluation that you have given of the legislation, and I
for one will take it into consideration. And if we think that any of
your points are well taken, we will try to incorporate them into the
legislation.

I happen to be one that feels that the more clarity we have in
this area, the better off we are all going to be. I think the more
consultation that we have with each other, the better off we are
going to be. And that is really the kind of environment that we are
trying to create through this legislation.

Chairman THOMPSON. Thank you very much. Senator Levin.
Senator LEVIN. Thank you, Mr. Chairman.
I was intrigued by your last statement about the value of implied

preemption. Just a few minutes before that, you said it is desirable
that Congress be as clear as possible as to whether or not it in-
tends to preempt. Those are inconsistent statements.

Mr. MOSS. I don’t believe so, Senator Levin. For example, one
could imagine a circumstance in which Congress thinks as carefully
as any group of human beings could possibly consider an issue.
They think about every angle on it, and they draft a Federal law
to address a problem. Twenty years later, the States for the first
time start adopting some new form of regulation in the area that
poses an obstacle to the Federal statute. No one in Congress at the
time could have been expected to have foreseen this development.
The development interferes with achieving Congress’ purpose. And
under this statute, it is unclear whether the Federal statute would
be allowed to achieve its goal. And maybe in those circumstances
Congress would then have to go back and re-evaluate the issue.

So I don’t think that it is always going to be the case that the
rule that says that Congress always must be expressed or there
must be a direct conflict will always best achieve congressional in-
tent.

Senator LEVIN. Well, I think you just put your finger on what the
answer is, that if something crops up where the Congress now sees
it is important to preempt, it can just simply adopt a preemption
provision as an amendment to that law that was passed 20 years
ago. But to use that as an example of why implied preemption
somehow or other is desirable, when you yourself say as a general
matter it is important to not do anything by implication, it is im-
portant that we express one way or the other, it seems to me in
general are inconsistent statements.

Mr. MOSS. Well, I respectfully disagree with that, and one reason
I think I disagree is that these categories are not as neat as we
would like to think of them. And, in fact, conflict preemption is a
form of implied preemption. The two major categories are express
preemption where Congress says we are preempting X, Y, and Z,
and there is implied, which includes conflict preemption, field pre-
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emption, obstacle preemption. And Justice Black very eloquently in
a case decided, I believe, in 1941 named Hines said that it is ex-
tremely difficult to figure out which of these categories something
fits into, but in the end the goal is to figure out what Congress in-
tended.

I think that the courts by and large are very respectful of that.
They have rules and presumptions against finding preemption
where it interferes with an area of traditional State regulation.
And if there are areas in which Congress—where the courts have
been finding preemption and Congress didn’t intend it, I think that
is something that obviously needs to be considered in the first in-
stance to figure out whether there are particular areas that need
to be fixed.

Senator LEVIN. I think Congress is in a lot better position to de-
termine whether it intends to preempt States than courts are
through rules of construction which are incredibly complicated try-
ing to divine what that congressional intent is. It is far better, it
seems to me, to know what the congressional intent is, or in the
event that it is unknowable or unknown or unspecified, than for
Congress to say which way it wants this to go. Do we want to pre-
empt in the absence of an express preemption or a conflict or not?
And if we say the presumption is that we do not want to preempt
the States from acting, unless we expressly state so or unless there
is a direct conflict, it seems to me that is a lot clearer guidance to
a court than these rules that have been created over time, and it
ought to be welcomed—I would think it would be welcomed by a
court.

I will leave that there, but your analogy as to how at times the
absence of any clarity in law and the courts trying to figure out
Congressional intent has led to a good decision reminds me a bit
of saying, well, President Roosevelt during the 1930’s was able to
either ignore or evade the Neutrality Act, or whatever it was
called, through our Lend-Lease Program; therefore, it is great for
Presidents to evade our laws just because we have a good cir-
cumstance there. I am all for it. Looking back in history, I am glad
the President—I hope I would have been at the time—engaged in
the Lend-Lease Program; therefore, I am glad the President evades
our laws. But that can’t be our general principle because I can
come up with an example of where it was good that a President
did evade our laws.

So I don’t think your—going back to the Marshall case is a par-
ticularly good one. Just because you can pull out an example where
there was silence and, therefore, a very creative, wonderful Su-
preme Court Justice was able to reach a great decision is not, it
seems to me, a very good argument for a policy of silence being
something which leads to good results.

Mr. MOSS. If I can just say one thing quickly, Senator. It was not
my intent to suggest that the court should reach out and just come
up with good results in cases contrary to what Congress intended
but, rather, that I am not convinced, based on my reading of the
cases, that a rule that says there must be an express preemption
provision is in the long run going to better capture congressional
intent. And in my looking at the cases, I see enormous debate and
complexity in discerning express preemption provisions, and it is
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unclear to me that the courts are getting closer to congressional in-
tent with those than they are in the implied preemption, where
they are quite deferential.

Senator LEVIN. You are saying that you don’t think a court is
given more guidance by an express statement of preemption than
it is by silence. That is what you are saying to me. And it seems
to me that has palpably just got to be wrong. That goes directly
counter to what you earlier said, which is we should express our
position on preemption. Do you want us to do it or not?

Now, if you want us to do it—and I do, I think most of us do—
then you have to take that position even though it may be not to-
tally conclusive and even though there may be questions, as the
Chairman pointed out, that remain for a court to try to figure out.

You can’t have it both ways. You either want us to express our
intent or you don’t. Which do you?

Mr. MOSS. I think it is preferable for Congress to express their
intent, and——

Senator LEVIN. Even though there may be some open issues for
a court.

Mr. MOSS. Sure. Yes.
Senator LEVIN. I think that is a better position, but it is incon-

sistent, I am afraid, with a few other directions that you have
taken or tried to take this morning.

Mr. MOSS. Well, respectfully, Senator, I don’t think——
Senator LEVIN. You don’t have to be that respectful. You can just

disagree period. [Laughter.]
Mr. MOSS. I think there is a difference when one is dealing with

a type of framework legislation like this where in 1999 Congress
passes a rule like this that presumably will be on the books for
many decades to come and future Congresses will be guided by it,
compared to a circumstance where Congress sits down in a par-
ticular context and says what is it exactly we want to do here and
let’s say as clearly as we can what we want to do here, which I
think is a very good thing.

Senator LEVIN. Another area I want to go into with you is also
an area which the Chairman got into, and that is the failure of ap-
parently three administrations in a row here now to prepare fed-
eralism assessments. We had an Executive Order back in 1987 of
President Reagan. Now we are going into the seventh year of the
Clinton administration. According to the Acting Director of OIRA,
that Executive Order basically has never been followed, apparently,
through three administrations, if I read this correctly. We know
from a test in the last 2 years it has never been followed. Appar-
ently, it wasn’t even followed during the administration in which
it was issued.

That, it seems to me, presents an awfully good argument for us
to incorporate into law the requirement rather than using it as, ap-
parently, I think you do as a reason for why we shouldn’t do it be-
cause it has never been followed.

Isn’t the fact that that Executive Order has been ignored admin-
istration after administration reason for why we should act, why
we should put its requirements in law, including the federalism as-
sessment, rather than using that as I think it has been used by the
administration as a reason not to act?
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Mr. MOSS. Let me——
Senator LEVIN. I think I should go to Mr. Spotila. I am sorry. I

agree. You are looking over to your right and I will look over to
your left.

Mr. SPOTILA. I thought maybe I was going to escape that one.
Senator LEVIN. No.
Mr. SPOTILA. Senator, as I said, right before you came in, I am

firmly convinced that Executive Orders should be complied with.
They must be complied with, as must laws, with or without judicial
review. I don’t have direct experience on OMB’s relationship with
Executive Order 12612, but I have been advised, as you have al-
luded to, that it appears that for three administrations this was
not enforced by OMB. It is unclear whether GAO has captured pre-
cisely the amount of agency compliance with the Executive Order,
but there seems to be a general sense that there wasn’t much com-
pliance, if any.

I think that the efforts in this administration began with Execu-
tive Order 12875 on consultation and then the effort to come up
with a new Executive Order that would deal with preemption as
well as consultation and unfunded mandates last year. That effort
recognizes that there is a need for guidance to the agencies and
that with clear guidance then we would be in a position to compel
the agencies to do what is appropriate.

Having said that, if the Congress determines that it would add
value to legislate in this area, then I don’t think we object to that
concept. It becomes a matter of how to do it and whether we can
avoid unintended consequences.

Senator LEVIN. Putting aside the judicial review question just for
a minute, do you support, does the administration support a re-
quirement that there be a federalism assessment in law?

Mr. SPOTILA. I think the administration believes that it is not
necessary for it to be in law, that it can be dealt with through an
Executive Order. I believe that is the administration position. That
does not necessarily mean that the administration would not—that
the President would not sign such a bill, but it does mean that they
feel that an Executive Order can be shaped in an effective way to
deal with this issue.

Senator LEVIN. Thank you. If history is any guide here, the Exec-
utive Order which has been on the books for 12 years has been ig-
nored, which is one of the problems with Executive Orders, by the
way. We face this all the time. I am looking at a former chief exec-
utive here, so I am a little bit worried about saying that here. But
we find too often that the administrative agencies simply ignore
what is in the Executive Order, and they get away with it because
it is not in statute. So we face this in a number of areas where we
have to put in statute something in order to make sure it gets
done. And I think it is very clear from the history of this that this
is one such example.

I think maybe I have gone over time, but those are all the ques-
tions I have. Thank you, Mr. Chairman.

Chairman THOMPSON. Along those lines, we are right in the mid-
dle now, apparently, of your negotiating with State and local gov-
ernment representatives on a new Executive Order. I mean, that
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has been up in the air for some time now, hasn’t it? Aren’t you in
the process of negotiating one?

Mr. SPOTILA. The administration is in the process, yes. I have not
personally been involved yet in that, but——

Chairman THOMPSON. Who is handling that? Is Ms. Katzen still
handling that?

Mr. SPOTILA. She has some involvement in it, yes. She has the
advantage of having worked on this issue for some time now and
has been one of the people involved.

Chairman THOMPSON. I know she has, and we have got some
questions for her, too, when she comes up for confirmation.

Mr. SPOTILA. I know that there is a significant effort to try to
reach an understanding, and I think people——

Chairman THOMPSON. Well, the administration tried to repeal or
supersede the Executive Order we have been talking about with a
new Executive Order, which caused great concern among a lot of
the people affected on this federalism issue, and without consulting
with State and local representatives, even though the Executive
Order would require consultation with State and local representa-
tives. So they weren’t even—in the process, they weren’t even com-
plying with the Executive Order that they were trying to get done.
I mean, how much more evidence do we need for the need to legis-
late in this area? I don’t know what is going to come out of that,
but I will guarantee you one thing: If because of everything else
that is going on some reluctant acknowledgment is made in some
Executive Order about federalism, with this history it doesn’t mean
a whole lot to me in terms of this legislation.

I am more than willing to work with you on the judicial review.
I don’t want to bog this thing down. I must say that the elements
that have to be complied with by the agencies are of a little dif-
ferent category than in some of the things that we deal with here.
We might could use the Regulatory Improvement Act as a model
for judicial review. But the requirements here have to do more with
assessments and descriptions and analysis under this federalism
bill. If it really doesn’t go directly to the merits of the rule that is
being promulgated, it just has to do with an analysis of the fed-
eralism impact and the extent to which you have consulted.

Frankly, if you do want it all, I don’t see much grounds for chal-
lenging that since it doesn’t go to the efficacy of the rule itself. Do
you see what I mean? I am not sure how all that cuts, but it does
seem like this is a different kind of category of rules, and it
shouldn’t present a major—or requirements, I should say, in pro-
mulgating the rule, and shouldn’t present a major problem for us
in figuring out some way to require an agency to make a good-faith
effort—I mean, not to be able to say, yes, we consulted with every-
body when, in fact, they didn’t. I mean, there has got to be some
remedy for that if something like that happened.

Mr. SPOTILA. Well, we believe that we ought to be able to work
with you on this and work something out. As I said in my testi-
mony and as I will repeat again, we share many of the same objec-
tives here, and I think it is a matter of how to work together to
get this right.

Chairman THOMPSON. Well, I appreciate that.
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Mr. MOSS. Mr. Chairman, not to invite a question on this, but
also not to leave any misimpression, I should tell you that I have
been present during a number of the discussions with the State
and local governments which I regarded as very fruitful.

Chairman THOMPSON. How is it going?
Mr. MOSS. I think we have had a very positive interchange, and

we are working very hard, and I think we remain hopeful that we
are going to be able to reach——

Chairman THOMPSON. Have you decided, in trying to come up
with an order that requires consultation with them, that you ought
to consult with them?

Mr. MOSS. Yes, Mr. Chairman.
Chairman THOMPSON. We have gotten over that hurdle.
All right. Is that a vote? [Pause.]
I am going to recess here just very briefly in order to go vote,

and we will come right back. I am sorry. I was hoping we would
be able to keep going, but it doesn’t look like we are going to be
able to. So we will recess hopefully just very briefly to have an op-
portunity to vote.

[Recess.]
Chairman THOMPSON. Let’s come back to order here very briefly.

Senator Roth has come in, and he has an introduction to make
which will allow us to get started on our second panel. So, gentle-
men, we want to thank you for being with us, and we will—I don’t
think we need to ask the whole second panel to come up, but you
may go, if you would. Senator Roth will make an introduction to
lead off our next panel.

OPENING STATEMENT OF SENATOR ROTH

Senator ROTH. I want to thank the Chairman for his courtesy.
Please come up, Governor Carper. For me it is a great pleasure to
introduce a distinguished Delawarean to the Committee today. And
appearing as a witness for the second panel is Tom Carper. Tom
is governor of the State we all affectionately call ‘‘the small won-
der.’’

Now, I have known Governor Carper for many years, and we
have had the opportunity of working on many issues of great im-
portance to our beautiful State.

Tom has a very distinguished background. He served as Dela-
ware’s State treasurer from 1977 to 1983. In 1983, he came to
Washington as a Congressman and spent almost a decade in that
office before assuming the governorship in 1993.

Currently, the governor serves as chairman of the National Gov-
ernors’ Association, and his background as well as his responsibil-
ities in this new role gives him a unique insight into the topic be-
fore our Committee today, the important issue of federalism.

Like many of us here, Governor Carper understands the special
role of State government and the need to keep these governments
strong and vital. He is such an expert on this area that he agrees
with me and supports the Federalism Accountability Act.

So it is a great pleasure to welcome you here today, Governor
Carper, and have you before our Committee. We look forward to
working with you on this bill as it proceeds.
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1 The prepared statement of Governor Carper appears in the Appendix on page 306.

Governor CARPER. Mr. Chairman, thank you very much. I feel
like this is a home game as opposed to an away game, and I am
delighted to be here with you. It is great to see George Voinovich
who preceded me as chair of the NGA and to see Senator Levin,
whose brother I served with in the House on the House Banking
Committee for a while.

I just want to say to you and to others on this Committee and
the Senate, Democrats and Republicans alike, who have sponsored
this particular bill that you are holding a hearing on, many thanks,
many thanks.

I would ask permission, Mr. Chairman, if the full text of my
statement might be entered into the record, and I would just like
to summarize it if I could.

Senator ROTH. That will be fine. We will have to recess because
we do have a vote on the floor. And so I am going to recess and
go back, and the Chairman will return in just a few minutes.

Governor CARPER. That will give me time to rewrite my testi-
mony. [Laughter.]

Senator ROTH. Again, we welcome you here.
Governor CARPER. Thanks. You are good to be here. I appreciate

it, sir.
Senator ROTH. The Committee is in recess.
[Recess.]
Chairman THOMPSON. We will reconvene and turn to our second

panel. The first witness will be the Hon. Thomas Carper, governor
of Delaware, the chairman of the National Governors’ Association,
who has been introduced.

He will be followed by the Hon. John Dorso, Majority Leader of
North Dakota House of Representatives, who is testifying on behalf
of the National Conference of State Legislatures. Majority Leader
Dorso testified before our Committee in May on the federalization
of crime, and we are pleased to have him again with us.

The final witness on this panel will be the Hon. Alexander
Fekete, who is the Mayor of Pembroke Pines, Florida, who is testi-
fying on behalf of the National League of Cities.

Governor, I know you have to leave soon, so I thank you for
being with us today, and we would be pleased to hear any state-
ment you have to make.

TESTIMONY OF HON. THOMAS R. CARPER,1 GOVERNOR, STATE
OF DELAWARE, AND CHAIRMAN, NATIONAL GOVERNORS’ AS-
SOCIATION

Governor CARPER. Mr. Chairman, thanks very much. Could I ask
that my printed statement be entered into the record?

Chairman THOMPSON. It will be made part of the record.
Governor CARPER. Thanks very much. Thank you for inviting us

to come and letting us be here.
This is sort of the second bite out of the apple that the governors

have had. Mike Leavitt of Utah was here I think earlier in the year
and testified, and we appreciate the second chance. It is just great
to be with Senator Voinovich. It is hard to call him Senator. He
still thinks like a governor, and we are delighted that he is here.
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It is great to be with you. Sometime during my testimony you will
hear me speaking, but you will see his lips moving. [Laughter.]

It has been that way for a while, hasn’t it, George?
Senator VOINOVICH. Governor, I would like to say thank you for

being here today, and I just want to say that there are some won-
derful things that have happened in this session of the U.S. Con-
gress because of the wonderful relationships that your organization
and the other organizations and the Big 7 have developed with the
leadership here in the Senate and in the House. Hopefully, we will
keep following through with this legislation.

Governor CARPER. I hope so. I just want to say particularly to
you, but to others as well, education flexibility, and your colleague
from Tennessee, Bill Frist, was very good in that, tobacco
recoupment, all kinds of issues, thank you very much for what you
are doing.

I was sitting in the audience when some of the discussion from
the last panel got off on the Executive Order that the administra-
tion has been working on. Senator Voinovich was then a governor.
In fact, we were, I think, in Milwaukee getting ready for a gov-
ernors meeting when the word came out that the administration
was about to issue a new Federal Executive Order on federalism.
We got on the phone and called the folks back here in the adminis-
tration, asked them to back off—he says you haven’t consulted with
us at all, not the governors organization or any other organization
to our knowledge, and we just asked them to back off and give us
a chance to sort of revisit the issue. And they have been good about
doing that, and we have had a real long conversation. And I think
for the most part we have narrowed and eliminated our differences.
There is still a difference on a key issue, and that is, I think, the
4(b) preemption. But other than that, I think they have met us
halfway, and I am well pleased.

I am pleased to have a chance to come before you today, and I
just want to sort of summarize my testimony for about the next 45
minutes. [Laughter.]

Not really.
Chairman THOMPSON. We are used to that.
Governor CARPER. When you had Mike Leavitt here, you had the

governor who knows about this stuff. You got me, and I have
learned from him and from George Voinovich.

I would like to share with you a couple points. First, is thank you
for being our partner. Thank you for regarding us as a full partner,
and we are real supportive of this legislation, as you know, and are
delighted to see it has bipartisan support. We hope you can come
up with something that the President can sign and that we can all
benefit from.

If you look at the last decade, most recently education flexibility
legislation, what you did on unfunded mandates, what you have
done on child care, what you have done on welfare reform and
some other areas, you have actually sort of devolved power back to
the States. We think that is good, putting the power closer to the
people and trying to hold us accountable, and that is the way it
ought to be.

While devolution has sort of occupied center stage during the last
couple of years, another story has unfolded with a little less fan-
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fare, and that is preemption of State and local laws. Sometimes we
focus on the administration doing the preempting, but the Congress
preempts, too. I used to be a Congressman, was for 10 years. I did
my share of preempting. And, in fact, one of my primary antago-
nists was Senator Levin’s brother, Sandy, and we did war on the
House Banking Committee. I was trying to preempt some State
laws. We were trying to work on—the issue of how long it takes
you to get access to your money, your checking accounts, after you
deposit a check? We call it clearing times, and I was trying to pre-
empt some State laws. Sandy was trying to stop that or slow it
down. In the end, we preempted and I think we came up with a
good national policy.

So I sit before you today as one who has done a little preempting,
but who sits as governor——

Chairman THOMPSON. A reformed sinner. [Laughter.]
Governor CARPER. Reformed, that is right. What is it? Hate the

sin, love the sinner. But there are times when it is appropriate to
preempt, and I think what you are trying to do here is to say if
there is a Federal law that we pass and if you got a State law over
here that is inconsistent, before the Federal law preempts the State
law, you have got to say here in Congress we mean to preempt you.
And if you don’t and we end up in court, then we sort of say to
the courts, in that case you cede to the States. You basically yield
to the States. And that is pretty much the way we think it ought
to work.

Federal preemption of State laws has occurred as a result of not
any kind of malicious desire on the part of anybody here in this
body or across the Capitol to undermine State sovereignty. There
is sometimes the unintended byproduct of other issues, and, unfor-
tunately, that can be the same for States regardless of whether the
motives are good or bad. Sometimes we have ended up with State
and local authority decision-making reduced. We have seen a little
bit of centralization of power here in Washington. Maybe more
than is in the interest of our country.

As I said earlier, it is not just the agencies that preempt, but the
Congress does as well.

I just learned this in preparing for my testimony. There is a serv-
ice in the congressional legislative website. It is called Thomas.
That is provided, and some of our folks looked it over to see if we
could find the preemption in the titles of any bills that are coming
before Congress. I am told it came up with 115, which is pretty im-
pressive, 115. I don’t know where they came up with the name
Thomas.

Chairman THOMPSON. Just 1 day’s work sometimes. [Laughter.]
Governor CARPER. I would like to sit here before you today and

say I think this situation is going to get better with respect to pre-
emption. My guess is as we go forward and have more inter-
national competition and folks are trying to respond quickly to
technological developments and people are trying to maximize op-
portunities that are created by deregulation and businesses seek to
streamline legal and regulatory requirements, my guess is we
might end up with greater problems with preemption. And I can
understand businesses not wanting to contend with a whole myriad
of State and local codes with our statutes and our rules that pre-
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vent them from being able to respond effectively to changes in the
marketplace.

However, just as Federal laws and oversight serve important
purposes that include preventing monopolies, raising revenues, and
also financing Social Security, we think the State and local laws
fulfill a variety of critical functions, too.

State and local taxing authorities provide funds. You know this
as well as I do. We do it for education. We do it for the roads that
you help us to build, for law enforcement, for health care, and for
environmental protection, too. State banking, insurance, and secu-
rity laws impose capital adequacy requirements and underwriting
standards, licensing procedures that safeguard consumer deposits
and investments and protect against fraud and against abuse.

We have State utility regulators that are trying to ensure our
citizens get high-quality water and electric and sewage and tele-
phone service and they get it at reasonable prices.

The important role of State laws and our regulatory responsibil-
ities shouldn’t be forgotten in the midst as we scramble to accom-
modate businesses and react to the forces of globalization, the
forces of technology, and the forces of deregulation. Our States and
our citizens, people you represent, too, stand to benefit as much as
businesses from the changes that are being made, but not at the
cost of continuing Federal preemption of State laws.

I want to thank you for the work that has been done on un-
funded mandates, and I know that was done by a previous Con-
gress, previous leadership of the NGA, but we are grateful for it.

The legislation we are discussing here today is actually pretty
similar to the unfunded mandates legislation that was enacted
about 4 years ago. That legislation has been successful because it
provides better information and analysis about unintended con-
sequences of Federal action before they happen. I will say that
again: Before they happen instead of after they happen. And your
preemption bill is not dissimilar to that. It focuses on, as I under-
stand it, providing information and ensuring consultation prior to
action by either the Congress or by any Federal agency taking ac-
tion with federalism implications.

I am happy to tell you today NGA supports your bill, S. 1214,
Mr. Chairman. We urge you to schedule markup as soon as pos-
sible, maybe after this testimony is over today, maybe later this
week, or maybe next month. But we would like for you to—we
would encourage you to move forward with all due diligence.

There are a couple of changes we would like for you to think
about making to the bill, and let me just mention them briefly.

First of all, I think in Section 5 the analysis required in Com-
mittee or conference reports you might want to consider expanding
that a bit. We think it is important for Federal officials to under-
stand the effects of legislative and regulatory preemptions on costs,
on economic development, on consumer protection, and State and
local enforcement authorities. We would ask you to keep that in
mind with respect to Section 5.

Additionally, I think you have got a point of order. I think the
unfunded mandates law includes a point of order. I don’t believe
this bill does, and you may want to consider amending this bill to

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00125 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



119

provide for a point of order, and I would ask you to keep that in
mind.

The other point, I think this deals with Section 6(b), and the
rules of construction would apply to all rules promulgated after en-
actment of this legislation. Let me try to get this straight. I think
the way the bill is written it says that you would affect Federal
rules promulgated pursuant to legislation enacted previously. So
that is a rule or regulation promulgated after the passage of this
bill where it could be promulgated with respect to legislation that
was previously adopted. And what we would encourage you to con-
sider is amending that subsection so that the rules of construction
apply only to Federal rules promulgated pursuant to legislation en-
acted after S. 1214.

In conclusion, let me just say that the legislation I worked on
down here was never perfect. I don’t know that this is either. It is
good. I don’t know that you are going to be finished or we are going
to be finished on this front. But I just want to encourage you to
continue your efforts and to expand your good work to this threat
to federalism, and that is preemption.

We want to urge you to join us as States and as governors in a
working partnership involving all of America in our system of gov-
ernment through all of its elected officials, whether we are in State
houses or here on Capitol Hill. And I think that we can best meet
the needs of the folks that we are all elected to serve if we meet
the collective needs of the people and we pull together as you tried
to do here in this partnership.

Again, it is a good bill, and we have got a couple points we would
like for you to keep in mind as you go forward. We would like to
urge you to mark it up and send this baby over to the House of
Representatives.

Thank you very much.
Chairman THOMPSON. Thank you very much, governor. I really

appreciate the leadership that you have shown in this area, and it
is something that is kind of misunderstood by a lot of people. It has
to do with—the benefits of moving in this direction, and we have
had a lot of activity in terms of devolution, are first of all it is con-
sistent with sound constitutional principles, and there is a reason
that it is set up that way in the Constitution, because what we are
talking about is power and the distribution of power. And we all
know what the Founding Fathers thought about that and how im-
portant it was.

There seems to be a tendency in democratic societies to cen-
tralize as time goes on, and we are trying to fight against that not
only for constitutional reasons and for distribution of power rea-
sons, which is important in a democratic society, but for very prac-
tical reasons. And governors such as yourself who have come up re-
cently with such innovative ideas, so much of the good things that
are happening in this country are going on at that level, and we
have learned that not all the good ideas come from up here, and
that we ought to be very careful in preempting these fields.

As far as this bill is concerned, I appreciate your suggestions. I
would like a point of order, too. Frankly, there may be some prac-
tical difficulties in getting that done. Maybe we can work together
and maybe you can help us get that done.
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Governor CARPER. Be happy to try.
Chairman THOMPSON. I think that would be a good idea.
I think in terms of the other point, the bill does have to do with

statutes that have already been previously passed, and I must say
that there undoubtedly, of course, will be additional rules, many,
many rules coming down that have to do—that are done pursuant
to statutes that have already been passed. But it is not meant to
preempt those statutes that have already been passed. The bill
says that preemption can be authorized by the statute, and if
courts have previously determined, for example, that a statute pre-
empts certain areas, I think that would be incorporated in the rule.

In other words, I am a little bit concerned about the wording of
this and making sure it was clear enough as to what we were try-
ing to do, and I think it needs a little work, perhaps. But we want
it to apply to old statutes, but we are not trying to rewrite or pre-
empt all the old statutes, if you know what I mean. So we are on
the same track there, I think, and we will continue to work on
that.

Thank you very much. Senator Voinovich.
Senator VOINOVICH. I am pleased that we included in this legis-

lation a problem we had, and that is the issue of Medicaid caps,
whether they are unfunded mandates, and the issue of whether or
not, if you have some of the changes in administrative costs,
whether or not that is an unfunded mandate. Mr. Chairman, that
is real important because it is a follow-through——

Chairman THOMPSON. You were on to us about that before you
ever got here. I remember.

Senator VOINOVICH. Right. The other thing is that on the record
I would like your comment about the fact that under the unfunded
mandates relief legislation there was to be agency review of impact
on regulations. I would be interested in your opinion on whether
or not that has happened or not, just for the record.

Governor CARPER. I wish I could tell—I think there has been,
but, Senator, I could not tell you for sure.

Senator VOINOVICH. Well, one of the things was that they were
supposed to be looking at the regs, and from my experience that
has been pretty well ignored in terms of——

Governor CARPER. By some it has been, by others not. It has
been uneven.

Senator VOINOVICH. The other is the question of judicial review
in terms of federalism impact statements. How important do you
think that is?

Governor CARPER. In a perfect world, I think it is desirable. I
don’t know if you can get it done. And as you go forward, I would—
what is the old adage? Don’t let the perfect be the enemy of the
good. If you can get it done, fine. If you can’t, then get what you
can.

Senator VOINOVICH. In terms of the suggestions that were made
by representatives of the administration today, I would be very in-
terested to have your response to some of those suggestions. We
certainly want to make sure that once this legislation is marked up
that we have a good chance of having the President sign it. I think
that where you feel they may have made some good suggestions
that you feel comfortable with that are not inconsistent with what
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1 The prepared statement of Mr. Dorso appears in the Appendix on page 324.

we are trying to accomplish here, I would sure like to hear about
them.

Governor CARPER. Good, and we would welcome the opportunity
to submit something in writing. I was in and out of the room while
they testified. We will have some really smart people who heard
the whole thing and who know this stuff backwards and forwards
to help us prepare something that would be helpful.

Chairman THOMPSON. Thank you very much, Senator.
Governor, I know you have other obligations. Thanks again for

being here with us. We look forward to working with you.
Governor CARPER. Thanks very much. Let me just say again to

Senator Voinovich, if you had something to do, Senator, with get-
ting that Medicaid cap—the language included on the appropria-
tions bills—the entitlement programs, rather, that you alluded to
earlier, thank you. That is much appreciated.

Senator VOINOVICH. He heard us.
Chairman THOMPSON. I can attest to the fact that you beat up

Senator Glenn and me both over that.
Governor CARPER. Good work. And, Senator, I look forward to

being in your State. Your governor, Governor Sundquist, is going
to be hosting the Nation’s governors and a bunch of people at a
technology conference, education technology conference, in about a
week.

Chairman THOMPSON. Great.
Governor CARPER. We want to get, naturally, and learn as much

as we can from Tennessee.
Chairman THOMPSON. There is a lot to be learned down there.
Governor CARPER. Most of us governors learned what we know

from George Voinovich. [Laughter.]
Chairman THOMPSON. Thank you very much. We appreciate your

being with us.
Mr. Dorso and Mr. Fekete, we appreciate your forbearance, and,

Mr. Dorso, thank you again for coming back. You are getting to be
a regular customer to this Committee, and we appreciate the work
you are doing in this area. Would you make your statement,
please?

TESTIMONY OF HON. JOHN M. DORSO,1 MAJORITY LEADER,
NORTH DAKOTA HOUSE OF REPRESENTATIVES, ON BEHALF
OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES

Mr. DORSO. Good afternoon, Senator Thompson. I guess I will
skip through all of the majority leader stuff and just say, as the
governor said, the staff of NCSL and I have put together written
testimony which I think is very good, and I encourage you and the
Members to read it.

Chairman THOMPSON. We will make the full statement a part of
the record.

Mr. DORSO. OK. As I listened to the proceedings here today, it
is fairly obvious that you—and I have heard you in some of the
presentations that you have made—understand the problem. The
problem obviously is the increasing frequency of preemption, not
only by Congress but by agencies of government. And, certainly I
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guess we all understand that the Supremacy Clause is there, and
if you have a will to do that, certainly you can.

I don’t have a problem with that, and as you have said, if that
is your intention, let us know what your intention is as you debate
whatever your bill is in front of you that contains that type of ac-
tivity. I mean, we will all be part of the debate at that time as to
whether, in fact, that is exactly what you intend to do.

So I really don’t have a problem with preemption from the stand-
point as you have pointed out. If we all know that that is what is
going to happen, then we should all understand it and what it real-
ly means.

Certainly I think that we as States from the other standpoint
think that we do a good job in what we do, and we don’t like pre-
emption any more than it has to be. We understand that some-
times it has to be. But I think that we all understand that States
are probably the basis of a democracy. It is part of the Constitu-
tion, a cornerstone of the Constitution, that we keep government
as close to the people as possible, and certainly the States are
there.

I have a number of instances in my testimony where I talk about
instances where Congress has preempted States and it is causing
big problems for us. One of them is the Internet Tax Freedom Act.
North Dakota is one of those States that did pass a tax on Internet
providers, and Congress did its will on that, and we are fighting
through that problem.

Obviously, the whole problem about the Internet gets to be sales
tax revenues, and I know State Senator Finan, Senator
Voinovich—we are good friends, and we have talked considerably
about what a terrible problem it is for Ohio. Obviously, Ohio has
much bigger sales tax numbers to deal with, but in North Dakota,
it is a big problem for us, too, and for the political subdivisions.
And it would be unconscionable for Congress to take our right to
sales tax away.

Chairman THOMPSON. You can imagine what it is like for a State
that doesn’t have an income tax.

Mr. DORSO. Well, yes, sir, I understand that.
Chairman THOMPSON. Which is Tennessee.
Mr. DORSO. And it is not only that we have got the State tax

problem, but I have retailers in my home town of Fargo, North Da-
kota, that are going to be put in a terrible position competing
against Internet sales and sales taxes is 7, or 8 percent, some of
them going to the local subdivision, some of it to the State. I mean,
it is just a bad situation, and I think we have got to work through
that.

Now, that may take working together, I hope, States and Con-
gress, to do that, but the Tax Freedom Act I think was a bad way
to start, and obviously we have talked about the fact that that com-
mittee was put together, and we didn’t like the way that was done
very well either.

But, the Y2K liability bill, we have talked about that particular
problem. I would like to talk a little bit about electric deregulation.
I mean, that is a subject that comes up in Congress on a regular
basis.
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I have a friend of mine, Chase Hibberd, who is the chairman of
the tax committee in Montana, and we converse on a regular basis,
sometimes about hunting dates, but we were just talking the other
day about Montana has gone much more quickly than North Da-
kota as far as electric industry deregulation and a redo of their tax
structure.

Well, we haven’t moved as fast, but one of the reasons that I
have not wanted—and we have an interim committee studying it.
We really want to watch what Iowa and Montana, some of our
neighboring States are doing to see if they have done it right before
we get too far down the road and have to fix it.

Now, of course, on the other side of it, I think we can fix it faster
than you could fix it here, because we seem to be able to move
quicker on those types of issues. So I think that we as States can
react to some of these things faster, and I think we can do it in
an inventive kind of way. And we don’t have a one-size-fits-all situ-
ation. Obviously, the Montana structure, as far as their electric in-
dustry, is completely different—well, not completely, but somewhat
different than North Dakota’s. We are going to have to approach
things a little bit different than they. And on so many issues, that
is the way it is, and I am sure you are aware of that.

Chairman THOMPSON. You mentioned Y2K. Could you state your
concern there a little bit more?

Mr. DORSO. Well, Mr. Chairman, we in North Dakota—I will give
it to you from the North Dakota perspective. We had a number of
Y2K bills introduced in the last legislative session. We chose to de-
feat those bills that were introduced, the industry people one, other
people different versions. We decided that this was an issue left to
the courts, that it was only going to be something that lasted
through the year 2000, maybe a couple years thereafter, and we
didn’t need a law to deal with Y2K liability that would be sitting
there on the books for the next century waiting for another turn
of the clock.

So we don’t perceive that we are going to have a big problem
with it in North Dakota, and we really didn’t think when we saw
what Congress was doing that it was necessary to have, again, a
one-size-fits-all thing.

Chairman THOMPSON. I appreciate that.
Mr. DORSO. As I said, I am going to try and move through this

fairly quickly in case you have got some questions.
You have already talked about the fact that this is increasing

five times. I want to point out another example that I just came
across because, being the chairman of the Law and Justice Com-
mittee at NCSL, we were dealing with some Native American
issues. And the Department of Interior was proposing a rule on
trust lands, and the staff at NCSL sent that to me, and I started
reading it, and when I got to it, I just got livid because in it it says,
‘‘They acknowledge the local tax base may be affected, but the re-
fusal to comply with the Executive Orders is based on a totally un-
supported statement that because the loss of revenue is minimal.’’

Well, I can tell you, in North Dakota, where we have a number
of reservations, that that is just absolutely malarkey. And if that
is the way that these agencies just go around and put you in a pen
by just making statements like that—and, also, I called NCSL, and
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I said write them a letter and say that is absolutely a gross mis-
representation of where we are at.

I mean, they either don’t acknowledge it at all, or if they do ac-
knowledge it, they put something like that in it.

Chairman THOMPSON. That doesn’t necessarily answer the fed-
eralism issue, anyway. I mean, one part of it.

Mr. DORSO. But, agencies propose rules all the time that affect
us, either fiscally and/or legally. The DOJ on the ADA thing, I
mean, I think ADA is fine, there are a lot of great things about it,
but when you get to mental health issues and community health
care, we have got a lot of issues to work through with that. And
they just write a rule that is supposed to fit everything. Well, I can
tell you, what fits Baltimore doesn’t fit Williston, North Dakota,
when you get to that issue. But they seem to think it is, and they
just send it out, and we are supposed to all of a sudden comply.
If we don’t comply, there is reason for somebody to bring a lawsuit
against the State. And there is no way for us——

Chairman THOMPSON. But not against them.
Mr. DORSO. No, they don’t sue the Department of Justice. They

sue us.
So then I have got the Attorney General calling me and saying

what are you going to do about it, and that is just another instance
that’s in here.

Like I say, in conclusion, Mr. Chairman, I know that you have
been active in this, and I know Senator Voinovich from his days
as governor has been active in this. I was in Ohio when we origi-
nally started talking about this, what, 4 or 5 years ago, Senator?

Mr. Chairman, I will tell you I feel so strongly about this I got
up at 4 o’clock this morning to come down here. I am going home
tonight. But I feel this is a cornerstone of our democracy, and I
know that you believe that and Senator Voinovich believes it. We
are totally in support of what you are doing here. If we can be help-
ful in this regard, I know this is not probably the final product, and
it has to work its way through.

I certainly think there has to be some safeguards built into it.
I heard the judicial review question. I am not sure that we want
everybody to sue every agency if they do not like it. But, still, if
we do not have some kind of judicial review, at least reserved to
maybe the State and some political subdivisions. I do not know
what it will mean if it is not in there because, as you have pointed
out, the agencies do not seem to care anyway. At this point, an Ex-
ecutive Order does not do anything.

So I think the point of order question, I do not understand that.
That is not the way we operate in the legislature in North Dakota.
You have to be the judge of whether that is important to you,
whether it could be an effective tool or not. I do not know. But if
it is effective, and you can get it, as was said by the governor, I
guess that is something that you will have to weigh out.

I think the most important part of this is is that you are making
the effort to get this done. And just the dialogue of making that
effort is important. But passage of it would be great. I think it is
something we can build upon. I think there is an experience curve
here that would be great for the States, and I certainly want to
congratulate you and the co-sponsors for your efforts in this regard.
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Chairman THOMPSON. Thank you very much. We really appre-
ciate your taking the trouble to come down here.

Mayor Fekete.

TESTIMONY OF ALEXANDER G. FEKETE,1 MAYOR, PEMBROKE
PINES, FLORIDA, ON BEHALF OF THE NATIONAL LEAGUE OF
CITIES

Mayor FEKETE. Thank you, Mr. Chairman. Good afternoon. And,
Senator Voinovich, my name, as you stated, is Alex Fekete. I tell
people it rhymes with spaghetti.

Not only am I mayor of Pembroke Pines, but I am also the vice
chairman of the Finance Administration and Intergovernmental
Relations Committee of the National League of Cities. I am pleased
to be here this afternoon to testify before you with my colleagues
on what we believe is ground-breaking Federal legislation, the Fed-
eralism Accountability Act of 1999, S. 1214. This bill embraces and
preserves the Chair’s principle of federalism and promotes a new
Federal-State-local partnership with respect to the implementation
of certain programs.

I thank the Committee for having this hearing today. I would
also especially like to thank the Chairman, Senator Thompson, and
his colleague, Senator Levin, for their leadership, and Senator
Voinovich, for working with the members of the ‘‘Big Seven’’ State
and local government organizations to craft this bill. At the same
time, I would like to recognize and thank the bill’s cosponsors for
their leadership, which will help pass this legislation.

The National League of Cities is the oldest and largest organiza-
tion representing the Nation’s cities, towns and their elected offi-
cials. NLC represents 135,000 mayors and council members from
municipalities across the country.

Whatever their size, all cities are facing significant Federal pre-
emption threats to historic and traditional local fiscal, land use and
zoning authority. Whatever their size, all cities and all Americans
will benefit from legislation such as S. 1214. S. 1214 is important
legislation because it permits cities to govern for the benefit of all
of their residents.

To illustrate the need for this legislation, I want to bring to the
Committee’s attention a recent article in the Washington Post,
which reports on a poll taken by Peter Hart and Robert Teeter. The
poll results shows a general alienation of the people from their gov-
ernment. According to this poll, 54 percent of American people do
not feel that they have a government body that is envisioned by
President Clinton and his ‘‘of, by and for the people.’’ People today
tend to think of government as the government not our govern-
ment.

We need to work together to change this perspective, and S. 1214
is the best and most definitive way to do that. The Washington
Post article, additionally, notes that people feel more connected to
their State and local governments than the Federal Government. S.
1214 would help connect Congress with the success of State and
local governments by checking preemption by a Federal Govern-
ment the citizens feel distant from. At the same time, S. 1214 is
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a springboard to a government that is ultimately more responsive
to the people because it creates the partnership between all levels
of government, Federal, State and local.

The pervasive and imminent threat of preemption by the Federal
Government and the low level of participation by local government
in creation of Federal laws and rules, which impact them mostly,
is why S. 1214 is needed.

Let me clarify that it is not the intent of NLC to undermine the
supremacy clause of the Constitution. In fact, I think everyone in
the room today acknowledges that there are times when Federal
law should trump State law—when there is a direct conflict be-
tween Federal and State law or when it is Congress’s express in-
tent to preempt State law.

During the 1960’s, for example, the Nation needed the Federal
Government to move forward with civil rights legislation that
would ensure the equal treatment of all Americans under our Con-
stitution. The problem, however, is not with our dual form of gov-
ernment, as it was established by the Framers of the Constitution,
our concern is focused on the frequency of Federal preemption of
State and local laws.

Moreover, there seems to be a lack of sensitivity on the part of
Federal Government with regard to local government and a pre-
emptive impact of Federal legislation and regulations on local gov-
ernment. It is the National League of Cities’ highest priority to put
a meaningful check on this preemptive of State and local authority.
Allow me to cite a few actions the Federal legislation has taken
just in the last few months.

First and foremost, recent legislation signed into law last October
impedes States’ and local governments’ ability to tax sales and
services over the Internet in the same manner as all other sales
and services are taxed, despite the fact that no such limitation
would apply to the Federal Government.

There is also legislation being voted on today by the House of
Representatives called the Religious Liberty Protection Act of 1999,
which is a massive preemption of State and local zoning and land
use laws. This bill, if enacted into law, would chill a city’s ability
to uniformly apply neutral zoning laws to an entire community by
exempting religious-based land use like churches, synagogues and
mosques.

Local zoning and land use laws also face severe preemption in
the area of takings law, with the reintroduction of takings legisla-
tion in the House and the Senate, which would allow developers to
pursue takings claims in Federal court without first exhausting
their State judicial procedures.

Current law preempts municipal authority over the siting of
group homes and preempts a municipality from applying zoning,
environmental, health and safety standards to railroads. There is
no question that the most significant impacts of these preemptions
will be felt at home in our Nation’s cities and towns through the
erosion of local tax bases and through the inability to enforce local
ordinances enacted for the benefit of all who live in our community.

The time to revitalize our federalist form of government is now.
The Supreme Court has spoken of the need to recognize that free-
dom in this country is embodied in the creation of two govern-
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ments, Federal and State, and that State and local governments
are joint participants with the Federal Government in our Federal
system.

Members of the Committee, sometimes a more regional or local
approach to governing is needed, and sometimes the needs of the
people are better met at local level through the enactment, applica-
tion and preservation of local laws. The Federalism Accountability
Act would help to restore some balance between Federal, State and
local governments.

Let me turn to S. 1214. This bill provides cities nationwide with
a viable means of alleviating many of the problems associated with
Federal preemption of local laws. S. 1214 represents one of the
most important efforts to fundamentally rethink the nature and re-
lationship of our Federal system and to expand the partnership of
elected government officials. S. 1214 contains several good tools for
creating this new idea of federalism, which are beneficial to cities.

Section 4 of the bill defines a public official as including the rep-
resentative organization of State and local elected officials, those
being the national associations of the Big Seven, State and local
government organizations. This inclusion is vital to providing cohe-
siveness to the consultation provision of the bill. It will make it
easier to get State and local input from these national associations
who can best represent the views of a cross section of their respec-
tive membership. It streamlines and simplifies the consultation
process for all involved.

Section 5 of the bill requires Senate and House Committees, in-
cluding Conference Committees, to include a statement with each
Committee or conference report on a bill or joint resolution that de-
tails the preemptive impact of the legislation, gives the reasons for
this preemption and explains how State or local authority will be
maintained following the passage of legislation.

Where there is no Committee or conference report, there must be
a written statement by the Committee or conference that details
the level of preemption. This section is critical to local govern-
ments. So often it is the case that a bill passed has severe con-
sequences on our Nation’s cities because it preempts State and
local law. One such example is the Internet Tax Freedom Act of
1998. Without a Committee or conference report or statement to
explain the preemption and the reasons behind it, it is impossible
for local governments to know whether such impacts were even
considered by Congress. Under this section of the act, local govern-
ment is assured of such deliberation.

Another very positive and important aspect of this bill is con-
tained in the Rules of Construction. It clarifies instances of Federal
preemption by requiring that the intent to preempt be expressly
stated in the statute or rule or permitting preemption when there
is a direct conflict between a Federal, State and a statute of local
law. This section should not be interpreted as a prohibition. To the
contrary, this bill recognizes that at times preemption is appro-
priate.

What this section attempts to do, however, is minimize instances
where the intent to preempt is not clear, thus avoiding expensive
and adversarial litigation by limiting a court’s ability to find that
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an implied preemption exists. It, again, makes the Federal Govern-
ment accountable for what it does, as you stated, Mr. Thompson.

This section also creates a presumption against preemption of
State and local law and permits cities to govern by requiring that
any ambiguity in the act be construed towards preserving State
and local authority. These rules of construction, therefore, are of
vital importance to cities.

Section 7 of the bill spells out several important requirements to
ensure that State and local public officials participate in the Fed-
eral agencies’ rulemaking process in an early and meaningful way.
This section directs the heads of Federal agencies who are respon-
sible for implementing this act to appoint a federalism officer with-
in each agency. The officer would execute the provisions of this act
and serve as a liaison to State and local officials and their rep-
resentatives, thereby providing cities with a definable person who
is a point of contact in the rulemaking process.

Section 7 additionally requires that agency heads give notice to
and consult with State and local elected officials and their rep-
resentative national organizations early in the rulemaking process
and prior to publication of a Notice of Proposed Rulemaking when
that rule might interfere with or intrude upon historic and tradi-
tional rights and responsibilities of State and local governments.

This provision of the bill requires Federal agencies to stop, look,
listen and think before they leap into the arena of preemption. It
further provides cities with a much-needed voice in their rule-
making process especially when those rules would have a direct
and potentially debilitating impact on our Nation’s cities. Most im-
portantly, it is an opportunity for local elected officials to work
more closely with Federal agencies earlier in the rulemaking proc-
ess.

This section of the bill furthermore calls for a federalism assess-
ment to accompany each proposed, interim final, and final rule in
the Federal Register and each rule review submitted to the Office
of Management and Budget, when those rules could affect State
and local authority. The federalism assessment would detail, ana-
lyze and attempt to justify the extent of the preemption of State
or local authority. The assessment would describe the extent to
which State or local authority would be preserved after the rule’s
enactment. It would additionally communicate the agency’s efforts
to minimize the impact on State and local governments and to con-
sult with public officials, including the concerns of those officials
and the extent to which those concerns have been satisfied. Agency
heads would have to consider these assessments when promul-
gating, implementing and interpreting the relevant rules.

Last, but certainly not least, Section 9 of the bill provides cities
with an overall check on the Federal Government’s preemption ac-
tivities. It requires the Director of the Office of Management and
Budget to submit to the director of the Congressional Budget Office
information describing each provision of interim final rules and
final rules issued during the preceding calendar years that pre-
empts State and local government authority. CBO must then sub-
mit to the Congress a report on preemption through Federal stat-
utes, rules or court decisions and legislation reported out of Com-
mittee during the previous year of the Congress. Again, this extra
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check will help all levels of government track Federal activities
dealing with preemption and provides information to local govern-
ments on the critical issues.

The above provisions taken together provide for a greater ac-
countability of our Federal Government. They provide for the op-
portunity for increased input for most directly affected by rule or
statute, and they provide the opportunity for a more meaningful
and balanced federalism.

Thank you, Mr. Chairman and Mr. Voinovich, for allowing me to
make the statement.

Chairman THOMPSON. Thank you very much. Senator Voinovich.
Senator VOINOVICH. I have no questions. I think you have done

a beautiful job of laying it out, both of you. And I could not help
but think, Mr. Chairman, that we are now considering a bill this
week, Patient Protection Plus, that has great implications in terms
of federalism and preemption.

Several weeks ago, we had another piece of legislation that the
Chairman and I spent a lot of time talking about, a need that was
the Juvenile Justice bill, and its implication in terms of a preemp-
tion. And there is no question that this is a topic that is very, very
important to the future of this country and also to the relationship
that we have with our partners in State and local government.

So I just want to say thank you very much for being here.
Mayor FEKETE. Mr. Chairman, may I request that my testimony

be part of the written record?
Chairman THOMPSON. The full statement will be made a part of

the record. Thank you very much.
Mayor FEKETE. Thank you, sir.
Chairman THOMPSON. Senator, your point is really well made.

The so-called Patients Bill of Rights on the floor would basically
federalize all of the State laws or supersede all of the State laws
that now have to do with HMOs. We have gone to managed care
now. Costs were absolutely out of hand, and we had to do some-
thing. We went to managed care, and there are a lot of things that
we are trying to work out.

But the fact that we are trying to work out the details means
that we need for States to have the opportunity in the non-ERISA
plans, to do what they feel like they need to do. And Tennessee,
North Dakota, and Ohio might have different approaches, and
some will work better than others. And we can do what you are
doing on the Y2K thing, look and see what is working and what
is not working, and what drives up costs, and what are the unin-
tended consequences of what we do.

But we face it every day on something—federalizing crimes we
have had. Before Senator Voinovich got here, once in a while we
would have a 99 to 1 vote because it would be—we federalized you
cannot bring lawsuits against Good Samaritans or something. Well,
that is a perfectly noble thing, but there are State laws already on
the books on that. And you look at the States on a particular issue,
and if some of the States have passed a law about it and some have
not, the argument up here is that, well, we need uniformity. And
then if you look at another issue and all of the States have passed
a law on it, they say, well, what is the harm in federalizing it? We
have already got the laws that say we need it.

VerDate 11-SEP-98 13:54 Feb 02, 2000 Jkt 000000 PO 00000 Frm 00136 Fmt 6601 Sfmt 6601 59454.TXT SAFFAIRS PsN: SAFFAIRS



130

1 The prepared statement of Mr. Gellhorn appears in the Appendix on page 355.

So it is a constant problem, and we really need the National Con-
ference of State Legislators and the National League of Cities to
weigh in on these things because you have a voice, you have clout,
people listen to you, and I cannot overemphasize how important it
is for you all to stay on the job and help us when these things get
to the floor and when we bring them up to get them out of Com-
mittee and so forth to really weigh in because people do listen to
what you have to say on these issues.

And I want to thank you again. I know you have been inconven-
ienced greatly, but it is a very worthwhile cause, as you have well
stated. So thank you very much for being with us.

Mayor FEKETE. Thank you very much.
Chairman THOMPSON. Let us ask Ernest Gellhorn, professor of

law, George Mason University, and Caleb Nelson, associate pro-
fessor of law, University of Virginia, and Rena Steinzor, associate
professor of law, University of Maryland.

Ladies and gentlemen, we apologize for the lateness of the hour.
It could not be avoided today, but we really appreciate your bearing
with us.

Mr. Gellhorn, would you like to proceed? Your full statements
will be made part of the record. You have heard, I think most of
you have heard what has been going on here today. And any com-
ments or points that you feel like are especially noteworthy to be
made from all of this, feel free to summarize those for us.

TESTIMONY OF ERNEST GELLHORN,1 PROFESSOR OF LAW,
GEORGE MASON UNIVERSITY

Mr. GELLHORN. Thank you for the opportunity of appearing be-
fore you. I will focus my remarks, Mr. Chairman, on Section 7 of
the bill, which relates to how agencies would implement it. The bill
really has two components. One is the Federal preemption compo-
nent, which I am not addressing, and the second focuses more on
federalism assessment, which I will discuss. What is the impact of
the proposed rule on States and local governments? This is an im-
portant topic because the estimate of the impact of Federal regula-
tions on State and local economies exceeds half a trillion dollars a
year. So we are talking about something that is not only important
in terms of its impact, but also is basically common-sense legisla-
tion.

S. 1214 covers three things: First, before an agency adopts a rule,
the bill requires that the agency talk to the local and State Govern-
ment and local individuals who will be affected by the rule and get
their input. Second, S. 1214 also requires that before a rule is
adopted the agency must make an assessment of the local effects.
Third, the agency must explain how it has taken the assessment
into account. The results should be more rational rules that are
consistent rules with the legislative intent.

Now, the alternative proposed by the administration of adopting
an Executive Order is not meaningful. We have already seen that
the existing Executive Order has not really been followed so some-
thing more is required. In addition, there is another problem, and
that is the Executive Order does not apply to independent agencies
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because of a concern expressed, apparently, by the President as to
whether or not orders can reach the independent agencies. I hap-
pen to think they can, but they have not chosen to do so. So under
the Executive Order alternative, a significant area of its potential
regulation would not be reached by the federalism requirement.

The issue that I would call to your attention, where I think addi-
tional effort should be given, is to the provisions for judicial review.
There is not any in the bill, and as a consequence, the Administra-
tive Procedure Act’s judicial review standards would apply. If an
agency does not follow all of the procedural requirements, the rule
could be stricken under Section 706(2)(D) of the Administrative
Procedure Act. That is, a challenge could be brought that not each
aspect of the law has been followed, allowing for a challenge under
706(2)(C) of the Administrative Procedure Act. Finally, a challenge
made to the agency rule as to whether or not the rule is arbitrary
and capricious for a failure to comply with the assessment require-
ment.

I believe that this broad approach to judicial review should be
cut back. Instead, the judicial review provisions, such as set forth
in S. 981 that was before this Committee in the last Congress or
that is in the Unfunded Mandates legislation, be applied. Indeed,
I think there is a parallel between those bills and acts and this bill
because under S. 981, the agencies would take into account the
costs and benefits of regulation and consider them. That is the very
same thing here. It urges agencies to take into account the fed-
eralism aspects of every proposed rule and consider them.

There is another thing I do want to emphasize, particularly be-
cause of some additional testimony that will be provided, I think
this bill is neither pro-regulation or anti-regulation. What it is, it
is a plea for sensible regulation. It says, ‘‘Look before you leap.’’
Take into account what the rule is likely to do. And that, it seems
to me, is sensible whether you are adopting more regulations, fewer
regulations, intensifying them or deregulating.

Finally, I would suggest to this Committee that it is perhaps
time to engage in an assessment of regulatory assessments and im-
pacts. This is the eighth area in which either Congress or the
President has said to the agencies: Analyze what you are doing. I
think that many of these requirements make sense. But, of course,
there is at some point, analytical paralysis.

Chairman THOMPSON. We do enough assessments to where we
come to an assessment of the assessment.

Mr. GELLHORN. I think that is exactly right, Senator, and that
is the way I think one ought to put it.

Indeed, if you put all assesstment requirements together, you
could accomplish a couple of things. One is, it seems to me, you
might find out that some are not necessary. But the more impor-
tant point is you would put in one place for the agencies to look
at the assessments that they ought to undertake.

Right now, they have eight different assessment requirements
that agencies must comply with. They are all different; they have
requirements that are not always clear; and the agencies aren’t cer-
tain how to comply. You could have a single process for engaging
a regulatory impact assessment, simplify the process, and reduce
the number of laws on the books.
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Thank you.
Chairman THOMPSON. Thank you very much. Professor Nelson.

TESTIMONY OF CALEB E. NELSON,1 ASSOCIATE PROFESSOR
OF LAW, UNIVERSITY OF VIRGINIA SCHOOL OF LAW

Mr. NELSON. Mr. Chairman and Members of the Committee,
thank you for the opportunity to speak with you today about Fed-
eral preemption of State law. My testimony will focus on the rules
of construction that courts currently apply to determine the pre-
emptive effect of Federal statutes, a subject that is relevant to Sec-
tion 6 of S. 1214. I will make my remarks brief.

My views on Section 6 are summarized in the written statement
that I would ask to be made a part of the record.

Chairman THOMPSON. All statements will be made part of the
record.

Mr. NELSON. Thank you, Mr. Chairman.
Mr. Chairman, as you mentioned in your introductory remarks,

the preemptive effect of any particular Federal statute is a matter
of statutory interpretation. But the rules of construction that courts
currently use in preemption cases risk making judges too quick to
infer broad preemption clauses.

Suppose that a Federal statute does not contain an express pre-
emption clause. The statute will still have preemptive effects. It
will unquestionably displace whatever State law its substantive
provisions contradict.

But the Supreme Court has said that, in addition, the statute
will be read to preempt State law that, ‘‘Stands as an obstacle to
the accomplishment and execution of the full purposes and objec-
tives of Congress.’’ In effect, then, the courts read every Federal
statute that does not expressly address preemption as if it implied
the following preemption clause: ‘‘No State may enact or enforce
any law or policy to the extent that such law or policy stands as
an obstacle to the accomplishment and execution of the full pur-
poses and objectives behind this statute.’’

Imagine what would happen if a proposed bill actually contained
such a preemption clause. I suspect that many members of Con-
gress would find the clause both too vague and too broad.

First, the clause is too vague. In the absence of careful statutory
specification of exactly what ‘‘purposes and objectives’’ the clause is
referring to, it seems likely to lead to unpredictable results as a
test for preemption. Many statutes will be the products of com-
promise. Members of Congress who want to pursue one set of pur-
poses will have agreed on language that is acceptable to members
of Congress who want to pursue a different set of purposes. Both
sets of purposes will have shaped the statute, but they will have
very different implications, quite possibly, for State law. Simply
telling courts to base preemption decisions on the full purposes and
objectives of Congress does not seem to provide much guidance.

Second, the clause is too broad. Even if all members of Congress
can agree on the full purposes and objectives behind a particular
Federal statute, they may not want to displace all State law that
makes achieving those purposes more difficult. As the Supreme
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Court itself has acknowledged in other contexts, ‘‘no legislation
pursues its purposes at all costs,’’ and ‘‘it frustrates rather than ef-
fectuates legislative intent simplistically to assume that whatever
furthers the statute’s primary objective must be the law.’’

This is particularly true in preemption cases. Our Federal sys-
tem is premised on the assumption that Congress will not pursue
Federal interests to the total exclusion of State interests. One of
the principal safeguards on which the Constitution relies to protect
State authority is the simple fact that members of Congress come
from the States. In many contexts, Congress will hesitate to pursue
Federal purposes at the expense of State policies that in the judg-
ment of the relevant State authorities serve worthwhile interests
in their own right.

Chairman THOMPSON. If we were still appointed by State legisla-
tures, we would not have this problem. [Laughter.]

Mr. NELSON. The Seventeenth Amendment may, indeed, have af-
fected that calculus. Of course, there still is a process for State con-
stituencies to hold members of Congress accountable, and therefore
members of Congress continue to take State interests into account
to a degree that I think the Court’s current tests for preemption
fail to recognize. I think that the Court’s current rules of construc-
tion make judges too quick to infer preemption clauses—to infer
preemption clauses that members of Congress might well have re-
jected if they had actually come before them.

In recognition of this problem, S. 1214 seeks to establish new
ground rules for the interpretation of Federal statutes, so that the
courts are working off the same page as Congress. As I understand
Section 6(a), it would tell courts not to read broad obstacle preemp-
tion clauses into new Federal statutes. When Congress enacts a
statute that does not expressly address preemption, the statute
would preempt all State law that is in ‘‘direct conflict’’ with it, but
not State law that merely hinders the accomplishment of the full
purposes and objectives behind it.

Of course, if Congress wants a particular Federal statute to in-
clude an obstacle preemption clause, it is free to enact one. Con-
gress is already familiar with such provisions. At least one Federal
statute includes an express obstacle preemption clause. But Fed-
eral statutes enacted after the effective date of S. 1214 would no
longer be deemed to establish such provisions by default.

In the absence of a deliberate decision by Congress to preempt
all State law that stands in the way of Federal purposes, courts
would not try to reconstruct those purposes under the assumption
that Congress wanted to pursue them at all costs. In sum, Section
6 would restrain the court’s tendency to infer preemption clauses
that Federal statutes do not actually establish.

My written testimony discusses Section 6 in more detail. But
overall, I think that the rule of construction set out in S. 1214, and
particularly the rule of construction set out in Section 6(a), would
be an improvement upon the rules of construction that the courts
currently apply in preemption cases.

I appreciate the opportunity to present these views. Thank you
very much.

Chairman THOMPSON. Thank you very much. Professor Steinzor.
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TESTIMONY OF RENA STEINZOR,1 ASSOCIATE PROFESSOR,
UNIVERSITY OF MARYLAND SCHOOL OF LAW

Ms. STEINZOR. Mr. Chairman and Senator Voinovich, I appre-
ciate the opportunity to testify before you today. I feel a little bit
like the skunk at the picnic because I think I am the only witness
who has some serious doubts about the wisdom of this bill. So tak-
ing my courage in hand, I will forge on ahead.

Just as State and local governments tell you that one-size-fits-all
regulation does not work for them, I suggest to you that one-size-
fits-all devolution is not a solution here. I was listening earlier to
the other panel that was talking about the concerns that prompted
this legislation, and it seems that certain tax policies having to do
with the Internet that are upsetting people and that I am certainly
not qualified to comment on. You also mentioned two additional ex-
amples of legislation that were on the floor of the Senate recently.
Because I teach environmental law I am here to focus on health
and safety regulation.

I want to give you an example of a legislative approach that
worked very well and suggest to you that it would be, in the long
run, a more productive way for you to go about getting the Federal
Government in check, making it listen to State and local govern-
ments and come up with a balanced compromise. That example is
the Safe Drinking Water Act amendments that you passed 2 years
ago.

To State and local governments, environmental laws were the
major complaint they had. I did a study of the debate on the floor
on Unfunded Mandates Reform Act. EPA was clearly the
unacknowledged poster child of that debate, and two-thirds of the
complaints, roughly, were about statutes like the Safe Drinking
Water Act and the Clean Water Act. In response to these com-
plaints, you got about the hard business of sitting down, rewriting
that law, having everyone come up and talk to you about it, fac-
toring everybody’s concerns into the democratic process, and you
came out with a new law just 2 years ago that EPA is now in the
process of implementing.

That law will address, as best as our democratic process can ad-
dress, the concerns of State and local governments. There will still
be some people that are dissatisfied with the regulations that the
agency comes up with, but that dissatisfaction certainly is not the
result of any shortcomings in your efforts to be responsive to those
constituents. So, I would suggest to you, that model is the one we
need to follow here.

As my colleague, Professor Galston, of the University of Mary-
land told you just recently when he testified before you, our system
of government is based on the brilliant idea that supreme political
authority does not reside in any one level of government, but is
shared among them and is ultimately the people’s to hold. There
has to be a constant renegotiation of the balance of power between
the three levels of government, and there just is no silver bullet,
no shortcut around those negotiations, which must involve detailed,
careful consideration in the context of the specific issues.
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So I would urge you to consider that ultimately you can provide
for all of the assessments in the world, but none of it is going to
mean as much as returning to the laws causing the most friction
and having the debate fully and honestly in the House and the
Senate to decide what the Federal Government policy should be.

In the time I have left, and I know it is the end of the day and
everybody is a little tired now, I would like to address some of the
ambiguities in the bill that I hope you would address. And like my
colleague, Professor Gellhorn, I wholeheartedly support the rec-
ommendation that you apply the judicial review provisions of, for
example, the Unfunded Mandates Reform Act.

I am going to focus on Section 7, which contains the provisions
that deal with how the agencies do their business. Section 7, as you
know, requires that the agencies notify, consult with and provide
an opportunity for meaningful participation by public officials po-
tentially affected by a rule. It covers proposed, interim final, and
final rules. Federalism assessments must be considered in all deci-
sions regarding a rule.

Well, first, I need to correct a small mistake I made in my writ-
ten testimony. I had said that approximately 4,000 minor rules
might be affected. Speaking to Mr. Copeland of GAO earlier, I
learned that the actual number is 8,000. I would be happy to pro-
vide the figures for the record, and I would like an opportunity to
correct my testimony. This bill would apply to all of them.

The Unfunded Mandates Reform Act, in contrast, only applies to
about 30 to 50 a year. Now, maybe you do not want that small a
universe. But somewhere along the continuum, I would suggest to
you is a better place to draw lines than at 8,000 rules.

In EPA’s case, just as an example, this additional workload could
easily break the straw of what is already a sagging camel’s back.
The agency is now functioning with a budget that is a mere 15 per-
cent higher in real dollars than it was in 1985, before the passage
of a dozen major new rules, including the 1990 Clean Air Act
amendments. And it really is no accident that we love to hate a
Federal bureaucracy that can never accomplish what you tell them
to do. And, again, these budget realities argue for going back and
revisiting some of those laws and trimming out some of the under-
brush.

Finally, I would urge you to just consider what it is going to
mean if people bring agencies to court because they failed to find
each and every elected official who was potentially affected by the
rule. This bill would exclude the professional administrators that
are relied on in highly technical areas like environmental protec-
tion. You would not be hearing from the State environment com-
missioners nor the experts that run the programs. You would be
hearing from elected officials only.

Would consulting with the staff of the National League of Cities
be adequate? What if a handful of local officials from a group of cit-
ies that are not members of the League decided that they really
dislike a rule and go to court arguing that the League staff failed
to adequately represent their interests? In another life, I worked
closely with the National League of Cities, and I know that such
satisfaction is a really common occurrence. You cannot make all of
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the people happy all of the time. You cannot tailor legislation to fit
every local circumstance.

So I would really urge you to consider being clearer in the lan-
guage so that we do not end up with what Professor Thomas
McGarity, in his usual very astute way, calls further ‘‘ossification’’
of the rulemaking process, or the endless procedural requirements
that make it very difficult for the agencies to fulfill their mandates.
Laboring under such a burden, they cannot do what you want them
to do and reinvent themselves, as everybody is demanding.

I ended my testimony with a quote from D.C. Circuit Chief Judge
Patricia Wald, who said in a speech a couple of years ago that all
of these procedural requirements that you are asking the courts to
administer, in essence, will put them in a ‘‘checklist’’ mode rather
than a ‘‘safety-value’’ mode, where they are trying to focus on
catching agency decisions that, on the merits, are just very bad. If
they are required to deal with all of these elaborate requirements,
you may get a different quality of decision than you really intended
to get. And, again, I think that Professor Gellhorn’s suggestion re-
garding judicial review is a good one.

Thank you.
Chairman THOMPSON. Thank you very much.
You brought my attention to something that occurred to me ear-

lier on. I had made a pledge to myself that I would never use the
word ‘‘meaningful’’ in any context, in any statement, or be a part
of any legislation that had it in it, and I am going to try to do
something about that. [Laughter.]

Ms. STEINZOR. You can see how the courts would react.
Chairman THOMPSON. Well, I mean, even in any context. I think

it is the worst-used word in the American language right now, and
we can do better than that.

I do think that it is a valid point, though, on some of the points
that you make, which all are very good ones, to remember that this
is not a devolution bill. This does not come down on the side of de-
volving or not or regulating or not or preempting or not. All it does
is try to set the ground rules for when Congress is silent. Congress
needs, I think, to address these issues more.

You were talking about the Clean Air Act, Congress sat down
and decided what they said, ‘‘We are trying to do too much up here,
too much of the wrong things. Let us give the States more author-
ity in these areas.’’ That was a conscious decision. So I do not think
that is what we are trying to do here. We are trying to require
Congress to face up to those decisions and to give the agencies and
the courts some guidance as to when Congress chooses not to, what
the presumption is going from presumption toward preemption,
perhaps, to one that is not.

The problem, I mean, the point—I have been concerned about
putting regulation on top of regulation, and to what extent that
maybe we are doing that sometimes. And these things wouldn’t be
a problem if some of these agencies were doing what they were
supposed to. It is not like this consideration of complexity and
checklists is in a vacuum. It is in response to another problem, and
we are trying to balance all of that out. And we are expending re-
sources, and it does take some time. But the same price—on the
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other hand, we are saying, the President is saying in an Executive
Order, that they ought to be doing these things anyway.

So it really points out the fallacious nature of the Executive
Order. Because we say, on the one hand, in the Executive Order
we ought to be doing all of these things, but on the other hand, we
are saying we really cannot because it is costing resources, and we
are overburdened. So that is what we are trying to get around
here.

Ms. STEINZOR. May I?
Chairman THOMPSON. Yes, ma’am.
Ms. STEINZOR. First of all, I think you are having more of an in-

fluence than you realize. I spent the summer studying what EPA
is doing to devolve its programs, and it is in constant consultation
with State officials, it has task forces, it is listening to them very
carefully.

The concern I have is the unintended consequences. I read an ar-
ticle that was published just a few months back that basically ad-
vised anyone who did not like a Federal environmental regulation
how to nail it. And one of the major examples was the judicial re-
view provisions of the Unfunded Mandates Reform Act. The article
urged people to bring such challenges. Now, I think that is not
wrong legal advice. I think that is a very carefully drawn bill. But
what I am worried about is that you make a decision, you the Con-
gress, you tell the agencies to go off and do something, and then
someone who still has their nose out of joint gets to go running off
to court.

Chairman THOMPSON. But do you know what the sanction is for
them not doing a proper assessment under the Unfunded Mandates
Reform Act? Making them do it, going back and making them do
what they were supposed to do to start with. It does not defeat the
rule. It does not overturn the rule, even if they do not do it.

I would think if that was a concern and I was a part of the Exec-
utive Branch, and I was in OIRA, for example, I would say, ‘‘Look,
we need to do what we say that we are doing.’’ That is the real so-
lution. That is the way to try to avoid this, not fall down on our
job and then be critical of those who were trying to come in and
make us do what we say that we want to do anyway. But I get
your point. I understand what you are saying. I think it is a proper
balance that we are trying to reach here.

Mr. Nelson, the first of your comments are somewhat in a dif-
ferent direction it seems to me like than Mr. Moss. He was saying
here is a review of the cases that indicate that the courts require—
I wrote down—that require clear evidence that Congress intended
to preempt before the Court will preempt.

And then I read your testimony here, and I see in the areas of
labor law, Customs, Clean Water Act, patent copyright, and all of
that, where you believe that even though there has been some re-
cent adjustment maybe that if Congress is silent on is just kind of
jump ball, and there is no telling where the Court is going to come
out. They try to determine congressional objectives, and national
purposes and all of that.

So I take it, he says that it is not that much of a problem, courts
are restrained. You do not see that much restraint with regard to
the courts, I take it.
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Mr. NELSON. I think preemption jurisprudence, in general, is just
a muddle. I think it is common for courts to invoke a so-called pre-
sumption against preemption. Although there is a recent Eleventh
Circuit case in which the court says there is no presumption
against implied preemption, against obstacle preemption. So I
think the lower courts are a little bit confused, despite some sug-
gestions that there is such a presumption.

Even if the courts apply a presumption against preemption, they
are doing so in the context of a very broad test for obstacle preemp-
tion, where Federal statutes are read to include a clause that I
think most members of Congress would just consider too vague and
too broad to include expressly in any piece of legislation, a clause
that says that State law is preempted to the extent it gets in the
way of the full purposes and objectives of this statute. I think that
is something that just is bound to lead to a muddle.

And if you look—looking at law reviews is a hazardous business,
but I think the academic commentators who have addressed pre-
emption agree that the jurisprudence is currently pretty chaotic.
They tend to focus on preemption in particular areas of the law,
but when they do so, they use the words ‘‘chaos’’ or ‘‘awful mess’’
or ‘‘wildly confused lower court rulings.’’

Now, I think when a doctrine causes such problems in area after
area, it is time at least to think about whether the unifying doc-
trine that the courts apply to preemption jurisprudence is just un-
workable.

Chairman THOMPSON. You mentioned the problem with the
courts trying to determine the common purpose or the common ob-
jective when different members of Congress have different purposes
and objectives. But it occurred to me that in more cases than not,
with regard to not necessarily the subject, the subject of the legisla-
tion is one issue and what the common objective was there, if any.
But with regard to the question of preemption, there was probably
no purpose—it was not a matter conflicting purpose—it was not
thought of. My guess is that in most cases this never occurred to
anybody, unless there was an obvious situation. And if it is an ob-
vious conflict, then that really kind of solves the problem to a cer-
tain extent.

But do you think that is a fair assessment?
Mr. NELSON. Mr. Chairman, I think that is a fair assessment,

and I think the Supreme Court acknowledges as much in some of
its cases. In labor cases, for instance, the Court has said, more or
less, we know that Congress did not think about this, we know it
did not have any intent. We are going to reconstruct what we think
it might have wanted to do.

Chairman THOMPSON. What we think it should have been.
Mr. NELSON. Very close to the same thing, yes. Yes, Mr. Chair-

man.
I would say one thing, with respect to Mr. Moss’s testimony. The

case of Gibbons versus Ogden from 1824 is, I would say, an exam-
ple of a ‘‘direct conflict.’’ I am not sure that it would fall under S.
1214. There you had a Federal statute that, at least as construed
by the Supreme Court, said, Ships that have Federal licenses can
engage in the coasting trade. A New York statute said, Certain
types of ships that have Federal licenses—in particular, among
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other ships, is steamboats—cannot engage in a particular aspect of
the coasting trade, ferrying passengers from one place to another
place.

That seems like a ‘‘direct conflict’’ where the Federal statute is
saying these ships can do this, and the State law is saying no, they
cannot. It seems an example that, perhaps, does not show that the
sky would fall under S. 1214.

Chairman THOMPSON. That is a good point. Senator Voinovich.
Senator VOINOVICH. First of all, Professor Gellhorn, thank you

for your suggestion that we ought to look at the language of S. 981
in terms of these provisions of judicial review.

I also was interested, you talked about eight different assess-
ments that are going on and that perhaps there are eight different
assessments required today and that you think that perhaps they
could be combined in some way to expedite it? Would you comment
on that?

Mr. GELLHORN. They range from family values to civil justice re-
form, to tribal governments, to federalism, to unfunded mandates,
to small business impacts, etc. And it seems to me that rather than
forcing the agencies to look at each separate Executive Order or
each separate statute to find out what is required, it would be sen-
sible to put that all in one assessment requirement imposed upon
the agencies—that is, one procedure for engaging in the assess-
ments, one process for identifying notification, one process setting
forth for how the agencies should consider the results of their stud-
ies, and one similar process for judicial review.

Having eight different patterns out there is likely to lead to con-
fusion. Indeed, I think it is, in part, the reason that the agencies
are not making the required evaluation in every instance. The
courts are not always applying it. And that that ultimately perhaps
does create a burden that is unnecessary. So I would suggest that
is a simplification.

Senator VOINOVICH. I would like to find out more about your
thoughts on that, and how this fits in with what we are doing right
here. Because that seems to make a lot of sense to me.

Mr. GELLHORN. I am happy to do so. I have been working with
your staff.

Senator VOINOVICH. Whether it would be germane to what we
are doing here, Mr. Chairman, or not, I do not know, but I would
sure like to find out more about it.

I was also interested in your testimony about safe drinking water
because I was very much involved in that. In fact, I was at the
White House when the President signed the bill. And we started
out on that legislation, I recall when no one said we would get it
done because the environmentalists I recall being accused of want-
ing to poison the water and everything else. But we worked at it.

And I am interested in your reference to that and how it fits in
with what we are doing here. Was it the process that went into
that, where everybody was together and that is the way we should
get things done or was there some specific aspect of Safe Drinking
Water that you are honing in on, and I am—perhaps that portion
of it that dealt with the cost benefit process that you go through
to determine whether a reg should be carried out or not?
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Ms. STEINZOR. I was making the first point, which is the broader
one, that in 1986—and I know you were very actively involved in
the debate—you passed a law, not so long ago. And then as people
started to implement it, some people became very distressed and
came back to you. And in 1996, through this very arduous debate—
you rewrote the whole thing.

And that is what I am suggesting, that there really is not any
replacement for that; that if people are disturbed in the environ-
mental area about the way that all of these programs are working,
then the solution is to get back at the organic statutes, the author-
izing statutes, and work it out with the ultimate compromise that
nobody completely ‘‘wins.’’ It was really the perfect melding of all
of the different interests, and it was very hard work.

I mean, the 1990 Clean Air Act amendments, for people who
were not here, Senator Mitchell sat in a small room off the Capitol
for hours and hours negotiating changes with his colleagues.

Senator VOINOVICH. But the fact is that process that you are
talking about does not really help us with the myriad of regula-
tions that are being passed and legislation in terms of whether it
is preempting State law or not preempting.

Ms. STEINZOR. No. What I am concerned about, to be real clear
about it, is that you tell EPA to go off and do some regulations
after having gone through this big arduous process. There are still
some people that are not happy about what the 1996 amendment
said. You tell EPA to go off and do their regulations. Those same
people that are not satisfied with the compromises and your deci-
sions come in and start complaining to the agency.

And then if you are not careful in a bill like this, this becomes
a tool to be used to stop all of those regulations that you told them
to do, and they never get around to eliminating doing the things
that I would agree they need to do; cut out the underbrush of their
excessive regulations, reinvent the way they do business, give local
and State Governments more flexibility. A couple of court decisions,
and they are frozen, and frozen agencies are not any more effective
than unduly activist ones.

Senator VOINOVICH. Well, I can tell you I, for years, have partici-
pated as a mayor and as a governor in a lot of exercises with Fed-
eral agencies, and in all due respect, so often they go through the
motions, and that is about the extent of it. And that has been very,
very discouraging over the years.

I do think, though, that the point you make in terms of the
meaningful participation and clarifying what that means is pretty
doggone important, so that you don’t end up with a lot of con-
troversy about that. It ought to be pretty specific, Mr. Chairman,
I think, in order to avoid, first of all, someone claiming it would
be arbitrary and capricious, and second of all, just so the agencies
understand what that actually means and the people that are sup-
posed to be listening to it understand what that means and know
more than what that means.

Chairman THOMPSON. The Senate might say it means whatever
it means in the Executive Order.

Mr. GELLHORN. Well, I think you can avoid the problem if you
have a more limited judicial review. Because the question of who
gets notified would not be subject to judicial review under the more
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narrow approach. That is exactly the kind of question that ought
not to be examined in the court, as long as there has been some
attempt, a serious, reasonable attempt, to reach out, whether they
have a contact with every State or five States, it seems to me not
to be something that a court ought to wrangle with.

Chairman THOMPSON. Yes, I was interested in your comments
along those lines, too, and perhaps using the Regulatory Improve-
ment Act as an example, where it is you are required to do it, but
it goes into the entire rule, and you look at the rule to see whether
or not it is arbitrary and capricious. That is a little different
though than the unfunded mandates because I do not think there
is really any sanction. If they do not do it, you cannot invalidate
the rule I think under that act. I think regulatory improvement is
probably a better example there.

But that is something that we ought to look at because we are
not interested in buying a whole lot of new lawsuits, even though
I think the bigger potential question does have to do with the op-
portunity of meaningful participation and all of that. I think that
that needs to be a little more specific. But on the others, as I indi-
cated a while ago, it is more of a requirement to make a description
or an analysis or the extent of which it does not go into the validity
of the rule itself. It is just asking the agency, telling the agencies
to describe what is going on. And so it is, you can still, I mean,
anybody can file a lawsuit, I guess, but you are not going to hold
up or defeat an agency rule if they are doing halfway what they
are supposed to be doing, I think, in that regard.

Senator VOINOVICH. Mr. Chairman, one point that is interesting
is that I periodically look at the Unfunded Mandate Relief legisla-
tion to ascertain whether or not it is doing any good. And in terms
of regulations, it is not doing much good at all.

But just the fact that you have the point of order, it is amazing
the impact that that has had on agencies coming forward with the
things that might be interpreted as unfunded mandates.

So somewhere along the line, although it is restricted to, what
is it, $100 million? It said there is a certain amount of dollars.

Mr. GELLHORN. $100 million.
Senator VOINOVICH. Yes, that is involved; that that reduces the

area covered. The fact that I think it is CBO is reviewing this has
really made a difference, and it kind of, it is comforting to know
that the thing is working.

Mr. GELLHORN. Well, I think you make a very important point,
and that is that one of the purposes behind this bill is to get the
agencies to think a little differently, to pay attention to this. It is
sort of an intellectual discipline. But it seems to me also that with-
out any judicial review, which is what the administration spokes-
man suggests, it becomes meaningless because there is no
discipline, and we have already seen now several years of inactive
response to that kind of——

Chairman THOMPSON. My guess is they probably know that that
horse is out of the barn.

Mr. GELLHORN. I think that is right. In fact, they said it by say-
ing they would approve a targeted approach. So I thought the sig-
nal was rather strong.
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Chairman THOMPSON. I think so. I think we ought to be able to
get that done.

Do you have anything further, Senator?
Senator VOINOVICH. No.
Chairman THOMPSON. Thank you very, very much. We really ap-

preciate you being here with us and waiting until this late hour.
But your analysis and your written statements are extremely help-
ful to us. And we look forward to working with you further.

We are adjourned.
[Whereupon, at 5:41 p.m., the Committee was adjourned.]
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